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AUTHORITY: 
  
Orders of Protection are created by statute and can be found at T.C.A. §§36-3-601 et 
seq.  The purpose of the statutory scheme is to recognize the seriousness of domestic 
abuse, to recognize that it is a crime, and to enhance protections for the victim.  T.C.A. 
§§36-3-618.  An additional purpose of the statutes is to recognize that in the past, law 
enforcement has treated domestic violence differently than crimes between strangers 
where the victim suffers the same injuries.  
  
The statutory basis for contempt violations of orders of protection is set out in T.C.A. 
§§36-3-610 through 36-3-611.  The basis for a misdemeanor violation is set out at 
T.C.A. §§36-3-612. 
  
The order of protection is unique in that it is the only civil document in Tennessee that 
authorizes the police to arrest the respondent for contempt of court. With most civil 
actions, when one party does not adhere to the terms of the order, a court must first 
decide whether the party is in contempt before that person serves time in jail.  The 
person is brought into court by a civil summons, not by arrest.  Due to the seriousness 
of domestic violence, police can arrest without a warrant for a violation of orders of 
protection provided certain criteria are met.  The criteria are detailed in this manual. 
  
Violations of Orders of Protection are complex as Tennessee statutes leave many 
questions unanswered.  The statutes do not define what constitutes a violation.  T.C.A. 
§§36-3-610 requires law enforcement to arrest whenever a violation occurs as long as 
specific criteria are met. The statute does not distinguish between violent violations or 
non-violent violations like failure to pay court ordered child support.   The statutes give a 
very limited procedural framework for violation hearings.  
  
The complexity increases when constitutional issues are considered.  In addition to 
statutory authority, the Tennessee Constitution and the United States’ Constitution 
contain constitutional mandates which protect the accused.  When the accused faces 
jail time, even in a contempt action, that person must be afforded the right to counsel.  
Due process rights attach.  The Defendant must be given notice of the hearing. 
  
Another element that adds complexity to the violation process is that the municipality 
may be sued for failing to arrest when a violation of an order of protection occurs or can 
be held liable for false imprisonment if they arrest and an order of protection does not 
exist.  A municipality may also be held liable if a court determines that the municipality 
owed a special duty of care.  An individual law enforcement officer may face personal 
liability for failing to arrest when a violation of an Order of Protection occurs.   
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STEP ONE:  DECISION TO ARREST 
  
A.  UNDER CURRENT CONTEMPT VIOLATION STATUTES 
  

Violations of Orders of Protection are typically charged as criminal contempt.  
Generally, criminal contempt violations carry a penalty not to exceed ten days in 
jail and/or a $50.00 fine.  T.C.A. §36-3-611 provides that violations of an Order of 
Protection can be charged as criminal contempt or civil contempt.  Civil 
contempt  is used to incarcerate a respondent until he does what the court has 
ordered the respondent to do.  Under civil contempt, the respondent  “holds the 
keys to the jail” by simply doing what he or she was ordered to do. 

  
Since the new misdemeanor violations statute was passed on July 1, 2005 can 
law enforcement still arrest as a contempt charge? 
YES.  Although T.C.A. §36-3-612 was repealed and replaced with the new misdemeanor 
violations statute, T.C.A. §36-3-610 and §36-3-611 were not repealed.  The new 
misdemeanor violations statute only applies to cases where the respondent had the 
opportunity to attend a hearing and where a court has made a specific finding that the 
respondent has committed domestic abuse.  As a result, this statute will not apply to ex 
parte orders (no hearing has been held); will not apply to the new Orders of Protection 
where the court finds that stalking or sexual abuse is the basis for the Order of 
Protection and will not apply if an Order of Protection is entered by agreement with no 
findings of fact made by the trial court.  The only enforcement mechanism for these 
orders is the contempt process under T.C.A. §36-3-610 and §36-3-611.  See, AG Op. 
05-183 (12/22/2005). 
  
Is an arrest under the contempt statutes concerning violations of an order of 
protection mandatory? 
YES.  T.C.A. §36-3-611 directs law enforcement that they shall arrest if: 

1.      they have reasonable cause to believe a violation has occurred  
2.      the officer has jurisdiction over the area where the violation occurred and 
3.      the officer has verified if there is a valid order of protection against the 

respondent    
  
Can the officer arrest based solely upon the statement of the victim? 
YES.  An officer must have reasonable cause to believe a violation has occurred.  
Tennessee law makes no distinction between “reasonable cause” and “probable 
cause.”  Probable cause is defined as “a reasonable grounds for suspicion, supported 
by circumstances indicative of an illegal act.”  State v. Henning, 914 S.W.2d 290, 294 
(Tenn. 1998).   
  
Probable cause can be established by the statement of the victim.  Rule 4(b) of the 
Tennessee Rules of Criminal Procedure states that the finding of probable cause "shall 
be based upon evidence, which may be hearsay in whole or in part provided there is a 
substantial basis for believing the source of the hearsay to be credible and for believing 
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that there is a factual basis for the information furnished." See, State v. Lewis  36 
S.W.3d 88, 97 (Tenn.App. 2000) 
  
Which county can enforce a violation of an Order of Protection? 
Pursuant to T.C.A. §36-6-606(f), an order of protection is valid in any county in 
Tennessee.   
  
Is there a difference in procedure if it is the ex parte order that is alleged to have 
been violated? 
YES.  The officer or magistrate must determine that the respondent has been served 
with the ex parte Order of Protection or that the respondent had actual notice of the ex 
parte Order of Protection prior to the alleged violation.  T.C.A. §36-3-611(b). 
  

  

When law enforcement attempts 
service on the respondent, any contact with the 
respondent should be noted.  For example, if law 
enforcement spoke with the respondent by phone, and 
informed the respondent about the terms of the ex parte 
order of protection, this should be noted.  If the 
respondent evades service and violates the order, law 
enforcement can arrest for a violation because the 
respondent had actual knowledge of the ex parte order. 
  

  
  
If an Order is on file with local law enforcement, is the officer required to 
determine if the Order may have some defects? 
NO.  There may be issues for the trial court concerning technical questions of whether 
the Order is a “valid order” but these determinations are complex issues.  If the Order is 
on file with local law enforcement and has not expired according to its terms, law 
enforcement should arrest for an alleged violation of the Order.  The judge will make the 
decision if an issue of the validity of the Order is raised at trial. 
  
Is there a valid Order of Protection in place if there is no hearing within 15 days of 
ISSUANCE of the ex parte Order? 
YES.  The statutes require that there must be a hearing within fifteen days after 
SERVICE of the ex parte Order of Protection.  T.C.A. §36-6-605(b). 
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Is the ex parte Order still valid if the ex parte Order was served but there has been 
no hearing and more than 15 days have passed after it was served? 
NO.  The ex parte Order expires fifteen days after it has been served.  Kite v. Kite  22 
S.W.3d 803, 806 (Tenn. 1997) 
  
Does the officer need an arrest warrant? 
NO. The arrest may be with or without a warrant.  T.C.A. § 36-3-611. 
  
If an officer arrives at the scene, but the respondent has left the scene, can the 
officer wait and still arrest without a warrant? 
YES.  An attorney general opinion addresses this question in the context of a crime 
involving domestic abuse.  The same analysis should apply to an arrest for a violation.  
Once a law enforcement officer has probable cause to arrest a person for a crime 
involving domestic abuse, the probable cause will continue to support a warrantless 
arrest under T.C.A. §36-3-619(a) for the indefinite future, unless the officer discovers 
facts that dispel it.  Op.Atty.Gen. No 98-169, August 28, 1998. 
  
If law enforcement did not arrest for a violation and the victim comes to the 
magistrate, can the magistrate issue a warrant? 
If there is reasonable cause that a violation occurred, AND the county has jurisdiction to 
enforce the Order of Protection, AND the magistrate has verified that there is a valid 
order of protection in place against the respondent, then the magistrate may issue the 
warrant.  T.C.A. §36-3-611.   
  
Is the Petitioner required to have a police report before a violation warrant is 
taken out?  
NO.  Counties which have a policy that law enforcement will not arrest for a violation of 
an order of protection and require the Petitioner to get a police report and then see a 
magistrate or a court clerk are not compliant with Tennessee law.  If a death or serious 
injury occurs after a report of a violation, and law enforcement does not arrest, the city 
or county has significant exposure to a lawsuit, as do the individual law enforcement 
officers who declined to make the arrest.  Matthews v. Pickett County, Tenn., 996 
S.W.2d 162, 1999 Tenn. LEXIS 300, 1997 WL 382107 (Tenn. 1999). 
  
Can a Petitioner be arrested for violating the Order of Protection? 
NO.  Using the required state forms, [T.C.A. §36-3-604(c)] the Petitioner is generally not 
under any order of the court.  Only the respondent has been restrained from certain 
conduct and is subject to specific orders.  It is never a good idea for the Petitioner to 
initiate contact when a “no contact” order is in place, but it is not a violation of the Order. 
  
 Can a Petitioner give the respondent permission to violate the Order of 
Protection? 
NO.  The order of protection form required to be used by T.C.A. §36-3-604(c) clearly 
states that if the respondent violates this order by thinking that petitioner has given 
permission, the respondent is wrong and can be arrested and prosecuted.  Only the 
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court can grant permission for contact once an order has been entered.  Even if the 
Petitioner has invited contact, the respondent does so at his or her peril. 
  
Can the respondent be arrested for a violation when he or she has damaged 
personal property belonging to the Petitioner? 
YES.  Malicious damage to personal property belonging to the Petitioner is part of the 
definition of “abuse” under T.C.A. §36-3-601(10). 
  
Can the respondent be arrested for a violation when he or she has damaged 
personal property which is marital property belonging to both the Petitioner and 
the respondent? 
YES. The Attorney General has issued an opinion that T.C.A. §§ 36-3-619(a) on its face 
authorizes an officer to arrest an offender who the officer has probable cause to believe 
has maliciously damaged any personal property in which the abused party has an 
ownership interest, to include marital property.  Op. Atty.Gen. No 02-116. 
  
Is there a difference in procedure between violent violations of the Order of 
Protection and non-violent violations? 
NO.  The Order of Protection statutes make no distinction between violations which 
have put the Petitioner at risk, such as further abuse or threats, and violations which 
have no direct relationship to safety, such as child support or visitation violations. 

  
  
  
  
  
  
  
  
  
  
  
Should police collect 
evidence for the violation or other criminal charge? 
YES.  Collecting evidence for the violation of the order of protection and criminal charge 
is very important.  Taking pictures of anything unusual is very critical, particularly if there 
are injuries. Law enforcement should consider taking pictures of the destruction of 
property, including broken phones, holes in walls, or jammed doors 
  

  
 
 
Ensure that your county has a written procedure for arrest 
under the contempt statutes, and that this procedure is 
communicated to Petitioners after an Order of Protection 
is issued.  If possible, have the Petitioner complete an 
affidavit detailing the actions of the respondent which are 
alleged to be a violation. 
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In addition, noting specifics about the injuries and other facts surrounding the violation 
and criminal acts in the police report is important.  These specifics can refresh the 
officer’s memory when testifying at trial.   
  
B. DECISION TO ARREST UNDER THE NEW MISDEMEANOR 
STATUTE. 
  

The new misdemeanor violations statute can be found at T.C.A.36-3-612.  It took 
effect on July 1, 2005.  This section seeks to define certain issues which may be 
raised under the language of the new statute.  This section does not give definite 
answers for these issues, as they remain open to interpretation until further 
definition is given by the legislature or the courts. 

  
Is arrest under the misdemeanor violations statute mandatory? 
UNCERTAIN.  T.C.A. §36-3-611 is entitled “Arrest” and makes no reference to arrest 
under the contempt process or arrest under the new misdemeanor statute.  T.C.A. §36-
3-611 states in subpart (a): “Any law enforcement officer shall arrest the respondent 
without a warrant . . . .”  However, the misdemeanor statute [T.C.A. §36-3-612] states in 
subpart (c): “Any act that constitutes the offense of violation of a protective order shall 
be subject to arrest as set forth in 36-3-619.”  T.C.A. §36-3-619 provides that if a law 
enforcement officer has probable cause to believe that a person has committed a crime 
involving domestic abuse, that arrest is the “preferred response.” 
  
Can a respondent be arrested for a misdemeanor violation of an ex parte Order? 
NO.  The misdemeanor statute specifically provides that in order to be found guilty of the 
misdemeanor, the “person must have had an opportunity to appear and be heard in 
connection with the order of protection.”  T.C.A. §36-3-612(b)(2).  The Attorney General 
has issued an opinion which specifically states that a violation of an ex parte order of 
protection cannot be prosecuted as a misdemeanor under this statute.  AG Op. 05-183 
(12/22/2005) 
  
Can a respondent be arrested for a misdemeanor violation of an Order of 
Protection which does not contain a finding that the respondent committed 
domestic abuse? 
NO.  The misdemeanor statute specifically provides that in order to be found guilty of the 
misdemeanor, the court must have “made specific findings of fact in the order of 
protection or restraining order that the person had committed domestic abuse. . . “  
T.C.A. §36-3-612(b)(3). 
  
Can a respondent be arrested for a misdemeanor violation of an Order of 
Protection where the only finding is that the respondent has committed stalking 
or sexual abuse? 
NO.  The misdemeanor statute specifically provides that in order to be found guilty of the 
misdemeanor, the court must have “made specific findings of fact in the order of 
protection or restraining order that the person had committed domestic abuse. . . “  
T.C.A. §36-3-612(b)(3).  The statutes which extended those individuals who can obtain 
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an order of protection to victims of stalking and sexual abuse were passed with the 
same effective date of the new misdemeanor statute.  While other statutes in this part 
were amended to add “stalking and sexual abuse” to the various statutory provisions so 
that the statute was not limited to victims of domestic abuse, the new statute was not 
extended to include these victims. 
  
Does the violation have to occur after July 1, 2005? 
YES.  For an act to have criminal consequences, it must have been a criminal act at the 
time it was committed.  Prior to July1, 2005 a violation was not a criminal act, it was 
simply punishable as a contempt action. 
  
Can law enforcement arrest under an Order which was entered prior to July 1, 
2005? 
UNCERTAIN.  A requirement for a defendant to be found guilty under T.C.A. §36-3-
612(b)(3) is that the court made specific findings of fact in the order of protection that 
the person had committed domestic abuse.  The state forms used prior to their 
amendment on July 1, 2005 do not contain any findings of fact.  However, T.C.A. §36-3-
605(b) provides that in order to extend the ex parte order for up to one year, the 
Petitioner must have proven the allegation of domestic abuse.  This will be an issue for 
resolution by the appellate courts or the legislature. 
  
Can law enforcement arrest for a misdemeanor violation of a restraining order in 
a divorce? 
YES—but only if the order shows that the respondent had notice and an opportunity to 
be heard before the court issued the restraining order AND if the order contains a 
specific finding that the respondent committed domestic abuse.   
  
Can law enforcement arrest for a misdemeanor violation of a Temporary 
Restraining Order? 
GENERALLY, NO.  Most temporary restraining orders are issued ex parte—without notice 
and an opportunity to be heard.  Most temporary restraining orders will not contain any 
findings of fact by the court that domestic abuse has occurred. 
  
Can law enforcement arrest for a misdemeanor violation of Conditions of 
Release? 
No.  While Conditions of Release are in the form of a restraining order, they are issued 
ex parte—without notice and an opportunity to be heard.  Conditions of Release do not 
contain any findings of fact by the court that domestic abuse has occurred. 
  
  
Does the violation have to occur in law enforcement officer’s county? 
YES.  Any criminal offense must occur within the county in order to be prosecuted in that 
county.  T.C.A. §39-11-103. 
  
Should police collect evidence for the violation or other criminal charge? 
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YES.  Collecting evidence for the violation of the order of protection and criminal charge 
is very important.  Taking pictures of anything unusual is very critical,  particularly if 
there are injuries. Law enforcement should consider taking pictures of  the destruction 
of property, including broken phones, holes in walls, or jammed doors 
  
In addition, noting specifics about the injuries and other facts surrounding the violation 
and criminal acts in the police report is important.  These specifics should refresh the 
officer’s memory when testifying at trial.   
  
  

STEP TWO:  THE CHARGING INSTRUMENT 
  
Can a respondent be charged with both a contempt violation and a misdemeanor 
violation? 
Uncertain.  Under the current law as stated by the Tennessee Supreme Court in State 
v. Winningham, 958 S.W.2d 740 (Tenn. 1997), a respondent can be charged with both 
the contempt charge and a misdemeanor offense for their criminal acts.  In 
Winningham, the respondent was charged with contempt for violating an Order of 
Protection by setting fire to his wife’s residence and he was charged with arson.  In a 
very detailed analysis, the court examined a four-prong test.  The first criteria involved 
examining the distinct elements of the contempt charge and the arson charge.  The 
elements of each offense were very different and this was part of the court’s reasoning 
when determining that charging both offenses did not violate principles of double 
jeopardy.  However, the elements of a contempt charge for violation of an order of 
protection and a misdemeanor violation of an order of protection are identical. 
  
A. CHARGING CONTEMPT  
  
Can the respondent be charged with multiple violations in the same charging 
instrument? 
YES.  Each violation of the order should be charged as a separate contempt violation.  
The court will determine whether the violations were a continuous course of conduct 
which would be one violation.  Cable v. Clemmons, 36 S.W.3d 39 (Tenn. 2001).  In 
State v. Wood, 91 S.W.3d 769 (Tenn.App. 2002), the respondent was charged in one 
warrant with over 80 separate acts of contact in violation of a no contact order.  After 
being arrested under the first contempt violation, the respondent continued to try to 
contact the petitioner and was arrested under a second warrant which alleged over 180 
separate acts of contact.  The trial judge found the respondent guilty of 18 contempt 
charges for each warrant, and this decision was affirmed by the court of appeals.  
  
Does the charging instrument have to inform the respondent that he can be put in 
jail for up to ten days if he is found guilty? 
NO, but it is a best practice to do so. If the charging instrument does not inform the 
respondent that he or she is facing a potential ten day jail sentence, the court MUST do 
so in open court, or the prosecutor can seek a “show cause order” which contains this 
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information.  Rule 42(b), Tennessee Rules of Criminal Procedure.  Failure to do so 
violates due process, and convictions for contempt may be reversed on appeal.  See,  
Storey v. Storey, 835 S.W.2d 593, 599 (Tenn. Ct. App. 1992); Weissfeld v. Weissfeld, 
2004 Tenn. App. LEXIS 606 (Tenn. Ct. App. Sept. 16, 2004); Freeman v. Stewart, 2004 
Tenn. App. LEXIS 478; Johnson v. Johnson, 2001 Tenn. App. LEXIS 63. 
  
Does the charging instrument have to inform the respondent of the time and 
place of the hearing? 
NO, but it is a best practice to do so. If the charging instrument does not inform the 
respondent of the time and place of the hearing, the court MUST do so in open court, or 
the prosecutor can seek a “show cause order” which contains this information.  Rule 
42(b), Tennessee Rules of Criminal Procedure.  Failure to do so violates due process, 
and convictions for contempt may be reversed on appeal.  See,  Storey v. Storey, 835 
S.W.2d 593, 599 (Tenn. Ct. App. 1992); Weissfeld v. Weissfeld, 2004 Tenn. App. LEXIS 
606 (Tenn. Ct. App. Sept. 16, 2004); Freeman v. Stewart, 2004 Tenn. App. LEXIS 478; 
Johnson v. Johnson, 2001 Tenn. App. LEXIS 63. 
  
Does the charging instrument have to inform the respondent of the essential 
facts which are alleged to be the violation? 
NO, but it is a best practice to do so. If the charging instrument does not inform the 
respondent of the essential facts which are alleged to be violations of the court’s order, 
the court MUST do so in open court, or the prosecutor can seek a “show cause order” 
which contains this information.  Rule 42(b), Tennessee Rules of Criminal Procedure.  
Failure to do so violates due process, and convictions for contempt may be reversed on 
appeal.  See,  Storey v. Storey, 835 S.W.2d 593, 599 (Tenn. Ct. App. 1992); Weissfeld 
v. Weissfeld, 2004 Tenn. App. LEXIS 606 (Tenn. Ct. App. Sept. 16, 2004); Freeman v. 
Stewart, 2004 Tenn. App. LEXIS 478; Johnson v. Johnson, 2001 Tenn. App. LEXIS 63. 
  
Can the respondent be charged with criminal contempt and a violation of the 
criminal code for the same act? 
YES.  If an assault occurred, by statute it is an aggravated assault, since it was 
committed in violation of a restraining order.  Double jeopardy does not prevent two 
separate prosecutions for a contempt violation of the order of protection and a criminal 
prosecution for the underlying criminal act.  State v. Winningham, 958 S.W.2d 740 
(Tenn. 1997). 
  
Is there any distinction made between contempt violations which are initiated by 
a warrant and those initiated by a petition? 
NO.  Provided that the notices required by Tenn.R.Crim.P 42(b) are given, the appellate 
courts have held that this is a distinction without a difference.  State v. Wood, 91 S.W.3d 
769 (Tenn.App. 2002). 
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B.  CHARGING THE MISDEMEANOR VIOLATION. 
  
Is the Petitioner required to be the affiant on the criminal warrant? 
NO.  Under T.C.A. §36-3-619, the preferred response of law enforcement to a crime 
involving domestic abuse is arrest.  Under T.C.A. §36-3-611, that statute provides that 
law enforcement shall arrest for violations of an order of protection. 
  
Can a respondent be charged with both a misdemeanor violation and a separate 
criminal charge? 
UNCERTAIN.  There will be double jeopardy issues under the new misdemeanor  statute.  
The misdemeanor statute clearly contemplates charging for the violation and any 
underlying criminal activity which constitutes a violation.  Subsection (g) provides that 
sentencing under the misdemeanor should be consecutive to any sentence for “any 
other offense that is based in whole or in part on the same factual allegations.”   For 
example, if there is an assault in violation of an order of protection, the action is a 
misdemeanor violation of an order of protection, but is also a potential Class C felony of 
aggravated assault.[1] 
  
State v. Winningham, 958 S.W.2d 740 (Tenn. 1997) contains a thorough analysis of 
double jeopardy issues when a contempt violation is prosecuted along with separate 
criminal charges for the underlying action.  No double jeopardy was found under a four-
prong test.  The first test compared the elements of the offense.  Under most 
circumstances, the elements of the underlying criminal act will be different from the 
violation.  However, if a misdemeanor assault is raised to a felony assault due to a 
violation of an order of protection, many of the elements become identical.   
  
Winningham also examines the difference between purposes of a contempt charge and 
criminal violation of the law, and held that because the issue in a contempt charge is to 
protect the authority of the court that the victims were different and the purposes were 
different and as a result there were no issues of double jeopardy.  When comparing two 
criminal statutes, the analysis will be different. 
  
   
  
  
  

 
  
Charge any felonies in General Sessions court.  If both felony and 
misdemeanor charges are presented in General Sessions court, the 
defendant can demand a hearing on the misdemeanor charges and 
jeopardy may attach.  If only felony charges are before the General 
Sessions court, the misdemeanor charges can be added as a 
separate count in the grand jury indictment. 
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STEP THREE:  AFTER THE ARREST 
  
Is a bond set for both a contempt arrest and the misdemeanor violation arrest? 
YES.  T.C.A. §40-11-102 and T.C.A. §40-11-150(a).  The prior statute (§36-3-612) 
stated that an individual arrested for a contempt violation of an Order of Protection must 
be taken before a magistrate so that a bond can be set.  The new misdemeanor statute 
deleted this provision effective July 1, 2005.  However, Rule 5 of the Tennessee Rules 
of Criminal Procedure requires “any person arrested” to be taken “without unnecessary 
delay before the nearest appropriate magistrate.”  Additionally, T.C.A. §40-11-150(a) 
specifically provides for factors to be considered when setting the amount of bail for a 
defendant who has been arrested for a violation of an Order of Protection. 
  
What is a reasonable bond? 
Pursuant to T.C.A. §§ 40-11-150(2004), when the magistrate is determining bail for 
cases in which the respondent is arrested for a violation of an order of protection (or any 
criminal charges pursuant to Title 39, chapter 13 and the victim is one as defined in 
T.C.A. §36-3-601(8)), the magistrate must consider the factors in § 40-11-118, and in 
addition, the magistrate is required to review the facts of the arrest and detention of the 
defendant and determine whether the defendant is: 
                        (1) A threat to the alleged victim; 
                        (2)  A threat to public safety; and 
                        (3)  Reasonably likely to appear in court. 
  
Should the magistrate make findings pursuant to Tenn. 40-11-150? 
YES. Pursuant to T.C.A. §40-11-150(b), the magistrate should also put the findings on 
the record of any determination made under sub-section (a). 
  
Should a judge/magistrate/judicial commissioner consider previous violations 
when setting bail? 
YES.  Pursuant to T.C.A. §40-11-118(b)(7), the magistrate when setting bail should 
consider the defendant’s prior criminal record and the likelihood that because of such 
record the defendant will pose a risk of danger to the community.  Additionally, Tenn. 
Code Ann 40-11-118(b)(5) states that the magistrate should consider the defendant’s 
criminal record.   
  
Is there a 12 hour hold for both types of arrest? 
NO HOLD ON CONTEMPT—HOLD ON MISDEMEANOR.  T.C.A. §40-11-150(h)(1) provides 
that any offender arrested for a stalking offense or any criminal offense found in Title 39, 
chapter 13 where the victim is “related” under the definitions found in T.C.A. §36-3-
601(8) must be held for 12 hours.  Contempt violations are not found in Title 39.  The 
new misdemeanor statute specifically provides for a 12 hour hold.  T.C.A. T.C.A. §36-3-
612(d). 
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Are Conditions of Release set for both types of arrest? 
YES. Pursuant to T.C.A. §40-11-150(b), the magistrate is also required to institute one 
or more conditions of release when the respondent is arrested for a violation of an order 
of protection.  The conditions may include: 

1)     An order enjoining the defendant from threatening to commit or committing 
specified offenses against the alleged victim; 

2)     An order prohibiting the defendant from harassing, annoying, telephoning, 
contacting or otherwise communicating with the alleged victim, either directly or 
indirectly; 

3)     An order directing the defendant to vacate or stay away from the home of the 
alleged victim and to stay away from any other location where the victim is likely 
to be; 

4)     An order prohibiting the defendant from using or possessing a firearm or other 
weapon specified by the magistrate; 

5)     An order prohibiting the defendant from possession or consumption of alcohol or 
controlled substances; and 

6)     Any other order required to protect the safety of the alleged victim and to ensure 
the appearance of the defendant in court. 

  
Is there a standard form for Conditions of Release and must the magistrate use 
the form? 
YES.  Pursuant to T.C.A. §40-11-150(c)(1), the magistrate must use the uniform 
Condition of Release forms developed by the Administrative Office of the Courts.   
  
Once the respondent is arrested and then released from jail, should law 
enforcement notify the victim? 
YES. Pursuant to T.C.A. § 40-11-150  (2004), law enforcement shall notify the victim and 
provide the victim with the copy of conditions of release.  T.C.A. § 40-11-150(f)(2004) 
states that “when a defendant who is arrested for or charged with an offense specified 
in subsection (a) or with a violation of an order of protection is released from custody, 
the law enforcement agency having custody of the defendant shall: 

 
   (1)  Use all reasonable means to immediately notify the victim of the alleged 
offense of the release and of the address and telephone number of the nearest 
source of assistance to victims of domestic violence, including, but not limited to, 
shelters, counseling centers or other appropriate community resources; and 
 
   (2)  Send the victim at such victim's last known address a copy of any 
conditions of release. If the victim is present at the time such conditions are 
imposed, a copy of the conditions may be given to the victim at that time; 
provided, that failure to furnish the victim a copy of any conditions of release shall 
not constitute negligence per se by the law enforcement agency. 
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The officer assigned to notify the victim should 
keep a log of all contact with the victim and what 
number(s)/addresses law enforcement used to 
communicate with victim about the defendant’s 
release, conditions of release, and resources 
within the community.  Such logs document 
contact with the victim. 
  

  
  
Does the hearing have to be held within 10 days? 
Typically, the hearing should be held within 10 days if the respondent is incarcerated 
and within 30 days if the respondent has been released.  Rule 5(c)(2) Tennessee Rules 
of Criminal Procedure.  The respondent may request additional time to prepare for the 
hearing. 
  



Violations of Orders of Protection: Manual 
Page 17 of 28 

 

17

  

STEP FOUR:  CONTEMPT HEARINGS 
  

This section does not discuss the misdemeanor hearings, as law enforcement 
and judges are very familiar with the procedures for conducting these hearings.  
This section only addresses violation hearings brought as a contempt 
proceeding. 
  
This section is comprehensive and discusses current case law and statutes in 

detail about both contempt issues and violations of orders of protection.  A contempt 
proceeding is a unique area of the law, and specific cases related to contempt and 
violations of orders of protection exist.  The trial court needs to be aware of variety of 
appellate issues concerning trials and convictions for contempt violations of Orders of 
Protection. 

  
A. CIVIL AND CRIMINAL CONTEMPT GENERALLY 
  
Can the arrested person be found in civil or criminal contempt for violating an 
order of protection? 
YES. A contempt proceeding under T.C.A. §36-3-610 may be civil or criminal in nature, 
depending upon the penalty.   Civil contempt is the penalty sought to force the 
respondent to comply with an order, and by complying with the order, the respondent 
may purge himself of the contempt.  Criminal contempt is used to preserve the Court’s 
authority, and the respondent cannot be set free for complying with the order. 
  
In Ahern v. Ahern, 15 S.W.3d 73 at 78,79 (Tenn. 2000) the Supreme Court of this 
state noted the distinction between civil and criminal contempt:  

After a finding of contempt a court can imprison an individual to 
compel performance of a court order. This is typically referred to as 
"civil contempt." This remedy is available only when the individual 
has the ability to comply with the order at the time of the contempt 
hearing. Thus, with civil contempt, the one in contempt has the "keys 
to the jail" and can purge the contempt by complying with the court's 
order. In civil contempt, the imprisonment is meted out for the benefit 
of a party litigant. 
A court can also imprison and/or fine an individual simply as 
punishment for the contempt. This remedy is commonly referred to 
as "criminal contempt." . . . A party who is in criminal contempt 
cannot be freed by eventual compliance. 

  
What is indirect criminal contempt?    
Indirect criminal contempt under Tennessee law is described as having been committed 
outside of the court's presence. State v. Maddux, 571 S.W.2d 819, 821 (Tenn. 1978).  
The courts have previously held that "trial courts may impose punishment for indirect 
criminal contempt only after providing notice pursuant to Tenn. R. Crim. P. 42 (b)", citing 
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Jones v. Jones, 01A01-9607-CV-00346, 1997 Tenn. App. LEXIS 132, at 8 (Tenn. Ct. 
App. February 26, 1997), no appl. perm. app.(emphasis added.) 
  
Should trials for civil and criminal contempt be held simultaneously? 
NO. In Weissfeld v. Weissfeld, 2004 Tenn. App. LEXIS 606 (Tenn. Ct. App. Sept. 16, 
2004) at p.12, the Court stated:   

In addition to the inadequacy of the notice provided in this case, it is our 
determination that the trial court erred in trying the civil and criminal contempt 
together. In Cooner v. Cooner, 01-A-01-9701-CV-00021, 1997 Tenn. App. 
LEXIS 690 (Tenn. Ct. App. October 10, 1997), no appl. perm. app., at *16 we 
noted that, "civil and criminal proceedings should not be tried simultaneously 
because of the significant differences in the respective burdens of proof and 
procedural rights accorded to the person accused of contempt." Trial court 
procedure is "fundamentally flawed" when the notice requirements of Rule 
42(b) have not been met and when civil and criminal contempt actions are 
tried simultaneously. Cooner, 1997 Tenn. App. LEXIS 690 at page *7.  

  
B. JURISDICTION TO HEAR VIOLATIONS 
  
Which court has jurisdiction to hold the contempt hearing? 
Orders of Protection issued by a Tennessee court are enforceable in any county in 
Tennessee.  T.C.A. §36-3-606(f).  Thus violations of orders of protection are different 
from other contempt cases.  In other matters only the issuing court has the authority to 
hold a person in contempt.  
  
Does a General Sessions Judge have authority to punish a respondent for a 
violation of an order of protection? 
YES.  A judge of the general sessions court shall have the same power as a court of 
record to punish the defendant for contempt when exercising jurisdiction pursuant to the 
Order of Protection statutes or when exercising concurrent jurisdiction with a court of 
record. A judge of the general sessions court who is not a licensed attorney shall 
appoint an attorney referee to hear charges of criminal contempt.  T.C.A. §36-3-610(a). 
  
  
  
Can a General Sessions Court for a county hold a person in contempt if the 
original order of protection was issued in that county by a Circuit or Chancery 
Court or vice versa? 
YES. In State v. Gray, 46 S.W.3d 749 (Tenn. Ct. App. 2000)., the respondent challenged 
the Davidson County General Sessions Court’s finding of contempt.  The Davidson 
County Circuit Court originally issued the Order of Protection against the respondent.  
The Court of Appeals cited T.C.A. §36-3-610(a)  and  stated “In cases of this sort, a 
general sessions court can be said to be exercising "concurrent jurisdiction" with a court 
of record only when it is hearing a contempt proceeding for the violation of an order of 
protection previously issued by a court of record.”  State v. Gray, 46 S.W.3d 749 (Tenn. 
Ct. App. 2000). 
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C.  TRIAL ISSUES 
 
Does the charging instrument have to inform the respondent of the time and 
place of hearing, and state the essential facts constituting the criminal contempt 
charged and describe it as criminal contempt? 
NO.  However, if the charging instrument does not inform the respondent of these 
things, the court MUST do so in open court, or the prosecutor can seek a “show cause 
order” which contains this information.  Rule 42(b), Tennessee Rules of Criminal 
Procedure.  Failure to do so violates due process, and convictions for contempt may be 
reversed on appeal.  See,  Storey v. Storey, 835 S.W.2d 593, 599 (Tenn. Ct. App. 
1992); Weissfeld v. Weissfeld, 2004 Tenn. App. LEXIS 606 (Tenn. Ct. App. Sept. 16, 
2004); Freeman v. Stewart, 2004 Tenn. App. LEXIS 478; Johnson v. Johnson, 2001 
Tenn. App. LEXIS 63. 
  
What is the burden of proof? 
Criminal contempt must be proved beyond a reasonable doubt.  Weissfeld v. Weissfeld, 
2004 Tenn. App. LEXIS 606 (Tenn. Ct. App. Sept. 16, 2004)     
  
Does the respondent have a presumption of innocence until proven guilty? 
YES.  Storey v. Storey, 835 S.W.2d 593, 599 (Tenn. Ct. App. 1992).   
  
Does the respondent have the right not to give evidence against himself? 
YES.  Storey v. Storey, 835 S.W.2d 593, 599 (Tenn. Ct. App. 1992).   
  
Does the respondent have the right to a jury trial? 
NO.  Tennessee statutes specifically provide that there is no right to a jury trial in 
criminal contempt proceedings in Tennessee.  T.C.A. §29-9-102.  The Tennessee 
Supreme Court has found this to be in compliance with both the Tennessee constitution 
and the federal constitution.  Ahern v. Ahern, 15 S.W.3d 73 (Tenn. 2000).   
  
Does the respondent have the right to a jury trial if the respondent is facing 
consecutive sentencing for multiple violations? 
No.  In Sliger v. Sliger,  2005 WL 1412107, 1 (Tenn.Ct.App.,2005) the respondent was 
sentenced to 310 days for 31 violations.  The Court of Appeals held that he was not 
entitled to a jury trial simply because of the impact of consecutive sentencing. 
  
Should the respondent be appointed counsel if the respondent faces 
potential jail time?   
YES.  Courts should appoint private attorneys to represent the respondent, if the 
respondent cannot afford counsel.  By statute, the public defenders’ office assists with 
cases which are charged as a crime.  Since this violation concerns a contempt action, 
by statute the public defenders office cannot represent these respondents.  Therefore, 
the court must appoint a private attorney rather than the public defender.  Op.Atty.Gen. 
No. 98-092, April 15, 1998. 
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Can the court request that the District Attorney prosecute contempt violations? 
YES. The District Attorney can, but is not required, to prosecute the contempt violation 
under T.C.A. §8-7-103.  The court can request that the District Attorney prosecute the 
case, but the District Attorney can deny the request.  Op.Atty.Gen. No. 92-24, March 9, 
1992. 
  
Can the trial court appoint an attorney to prosecute the contempt violation? 
YES.  In the counties where the District Attorney does not prosecute the violation of an 
order of protection, and the Court does not wish to appoint the District Attorney, the 
court may appoint a private attorney to prosecute the case.  Op.Atty.Gen. No. 92-24, 
March 9, 1992.  The legislative intent of the order of protection statutes is to recognize 
the seriousness of domestic violence and to treat domestic violence as a crime.  Arrest 
for a violation is mandatory.  It would be illogical that the legislature would have the 
victim prosecute the case pro se when the respondent has a right to counsel.   
  
Can the Petitioner hire counsel to prosecute the contempt violation? 
YES.  In Wilson v. Wilson, 984 S.W.2d 898 (Tenn 1998), the Supreme Court held that in 
addition to the prosecutors named in Rule 42(b), a contempt charge arising out of a civil 
matter could be prosecuted by an attorney representing the other party.  Thus, a private 
attorney can prosecute a violation of an order of protection.   
  
Can the court hold a person in civil or criminal contempt for failing to attend 
domestic violence counseling ordered in the Order of Protection?  
YES. A violation of a protection order or part of such order that directs counseling 
pursuant to this subpart may be punished as criminal or civil contempt. T.C.A. §36-3-
606(8)  See, Cable v. Clemmons, 36 S.W.3d 39 (Tenn. 2001).   
  
Can a court convict a respondent with multiple findings of contempt when the 
acts that violate the order of protection are closely related in time and in place? 
YES.  In Cable v. Clemmons, 36 S.W.3d 39 (Tenn. 2001)., the Tennessee Supreme 
Court held that double jeopardy does not bar multiple convictions for criminal contempt, 
even when the acts were closely related in time and place.  The Supreme Court found 
that the evidence demonstrated that the respondent should be convicted of three 
separate violations of the order of protection. Thus, Clemmon’s multiple convictions for 
contempt did not constitute punishment for the same offense under the facts of the 
case.   
  
If law enforcement arrests and the warrant lists multiple violations, can the court 
convict the respondent of separate violations? 
YES.  In State v. Gray, 46 S.W.3d 749 (Tenn. Ct. App. 2000)., the Court held that the 36 
convictions of criminal contempt from 2 warrants (18 violations on each warrant) could 
stand, but that the court needed to revisit the sentencing issue. The court stated: “The 
notice may specify multiple violations so long as they are sufficiently distinct to support 
separate convictions.  Cable v. Clemmons, 36 S.W.3d 39 (Tenn. 2001). 
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Thus a court faced with deciding multiple violations, whether or not the violations are 
contained in one warrant or separate warrants or in the form of a petition, may find a 
person in contempt for multiple violations.  If the violations are related closely in time 
and place, the Court would need to review the factors found in Cable v. Clemmons, 36 
S.W.3d 39 (Tenn. 2001). to determine which acts were separate violations.   
  
D.  DEFENSES 
  
Is a valid Order of Protection in place if the respondent did not have 5 days notice 
between the date of service and the hearing? 
THIS MAY BE A DEFENSE.  An arrest for a violation of an Order of Protection is predicated 
on the requirement that it be a valid order.  T.C.A. §36-3-605(c) requires that the 
respondent be allowed 5 days notice between the date of service and the hearing.  
Failure to provide sufficient notice could be a due process violation.  T.C.A. §36-3-
322(b)(3) states that failure to provide reasonable notice and the opportunity to be 
heard is an affirmative defense to violations of an out-of-state Order of Protection, so it 
would be logical that this protection would be extended to enforcement of Tennessee 
Orders of Protection as well. 
  
Is there a difference in procedure if it is the ex parte order that is alleged to have 
been violated? 
YES.  The respondent must have been served with the ex parte Order of Protection or 
the respondent must have had actual notice of the ex parte Order of Protection prior to 
the alleged violation.  T.C.A. §36-3-611(b). 
  
Is there a valid Order of Protection in place if the ex parte Order of Protection has 
expired, and there is no Order entered in the system extending the Order of 
Protection? 
YES.  There can be a gap between the day of the hearing (when the ex parte Order 
expires on it’s face) and when an extension order is entered.  To be enforceable, an 
order extending the Order of Protection must be signed by the judge and filed by the 
clerk.  T.C.A. § 36-3-609(a).  However, T.C.A. §36-3-605 provides that if the hearing 
has been held within 15 days of service, the ex parte order continues in effect until the 
entry of any subsequent Order of Protection.   
  
Is there a valid Order of Protection in place if there is no hearing within 15 days of 
ISSUANCE of the ex parte Order? 
YES.  The statutes require that there must be a hearing within fifteen days after 
SERVICE of the ex parte Order of Protection.  T.C.A. §36-6-605(b). 
  
Is there a valid ex parte Order in place if the ex parte Order was served, but fifteen 
days have passed since the date of service and there has been no hearing? 
NO.  The ex parte Order expires fifteen days after it has been served.  Kite v. Kite  22 
S.W.3d 803, 806 (Tenn. 1997) 
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Is there a valid Order of Protection in place if the hearing was held more than 15 
days after service and then a full Order of Protection is entered by the court? 
YES. The Tennessee Supreme Court has stated that the ex parte Order expires after the 
15 days, but the hearing may still be held.  The 15 day requirement is not jurisdictional.  
Kite v. Kite, 22 S.W.3d 803, 806 (Tenn. 1997). 
  
Is there a valid Order of Protection in place when the court has a hearing within 
15 days of service, and the hearing is continued at the request of the respondent? 
YES.  The respondent can waive the 15 day hearing requirement, since the rule is for 
the respondent’s protection.  In civil law, most temporary restraining orders are only 
effective for 15 days, and then the respondent has the opportunity to be heard.  For 
example, the respondent may need more time to obtain counsel, to subpoena 
witnesses, or the respondent may have criminal charges pending and does not want to 
testify. 
  
Is there a valid Order of Protection in place when the court has a hearing within 
15 days of service, and the hearing is continued at the request of the court or the 
Petitioner and no evidence is taken? 
UNCERTAIN.  T.C.A. §36-3-605(b) provides that a hearing shall be held within 15 days of 
service on the respondent, “at which time the court shall either dissolve any ex parte 
order which has been issued, or shall, if the petitioner has proved the allegation of 
domestic abuse, stalking or sexual assault by a preponderance of the evidence, extend 
the Order of Protection for a definite period of time, not to exceed one year. . . .”  The 
Tennessee Supreme Court in Kite v. Kite, 22 S.W.3d 803, 806 (Tenn. 1997), held that 
the 15 day rule is not jurisdictional, but if a hearing is not held within 15 days the ex 
parte Order of Protection is no longer valid.[2] 
  
The statute does not address the issue of a continuance due to docket considerations 
or at the request of the Petitioner due to unforeseen circumstances.  The Supreme 
Court in Kite v. Kite, when construing the Order of Protection statutes, stated that the 
interpretation of the meaning of the statutes must be in harmony with the legislative 
purpose.  The Court held that the statutory purpose of the Order of Protection legislation 
is to:  
  

(1) provide enhanced protection to domestic abuse victims;  
(2) promote uniform law enforcement intervention whether the crime is 
domestic or committed by strangers; and  
(3) communicate a position of intolerance to domestic abuse perpetrators. 
  

The Court concludes that the statutes must be interpreted such that victims of 
domestic violence are protected, and not harmed by a stringent interpretation of 
the laws. 
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Is there a valid Order of Protection in place if the respondent failed to appear at 
the hearing? 
YES. T.C.A. §36-3-609(d) provides that when the respondent is properly served with the 
notice of hearing, petition and ex parte order according to 36-3-605(c), an order of 
protection issued after a hearing shall be in full force and effect even if the respondent 
did not appear for the hearing. 
  
Is there a valid Order of Protection in place if the respondent was not present at 
the hearing, and has not received a copy of the full order of Order of Protection? 
YES.  Sometimes there is a time gap between the ex parte Order of Protection and the 
extension to a full Order of Protection.  For example, the violation occurs immediately 
after leaving the courthouse.   T.C.A. §36-3-609( a) provides that as soon as the Order 
of Protection is signed by the judge and a certificate of service is signed (either by 
counsel or by the clerk) that the Order is effective and can be enforced.  The law does 
not require the respondent to receive a copy of the new order for it to be enforced. 
  
  
Is there a valid Order of Protection in place if the respondent was not present at 
the hearing, and the certificate of service remains blank on the final order? 
NO.  If the respondent was not present at the hearing, the order is not “entered” until the 
certificate of service is completed.  T.C.A. §36-3-609(b) states,  “As used in subsection 
(a), service upon a party or counsel shall be made by delivering to such party or counsel 
a copy of the order of protection, or by the clerk mailing it to the party's last known 
address. In the event the party's last known address is unknown and cannot be 
ascertained upon diligent inquiry, the certificate of service shall so state. Service by mail 
is complete upon mailing.” 
  
If both parties’ attorneys advise the Petitioner and the respondent to have contact 
when an Order of Protection prohibits contact, can the respondent be convicted 
of criminal contempt? 
NO.  In Rice v. Rice, 2004 Tenn. App. LEXIS 489,  the Court of Appeals reversed five 
criminal convictions of contempt for attempted phone calls on the advice of both parties’ 
counsel, but affirmed one conviction for criminal contempt for a phone call which was 
not based upon the advice of counsel. 
  
If the order lists an incorrect expiration date, is the order still enforceable if a 
violation occurs during the year that the order should have been in effect? 
YES.  In Rice v. Rice, 2004 Tenn. App. LEXIS 489, the trial court entered an order for 
one year, but incorrectly dated the expiration date in the present year, rather than the 
subsequent year.  The termination date of the order was the same day as the order was 
entered.  Another portion of the order stated that the order was in effect for year.  The 
defendant argued that the order was not valid.  The Court of Appeals stated, “Clearly, a 
reasonable reading of the Order placed respondent on notice that the Order was in 
effect for one  year.”  Id. at 6, 7. 
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If a contempt proceeding begins, but comes to “an inconclusive end” can the 
state institute a subsequent contempt proceeding? 
NO.  The double jeopardy provisions of the Tennessee constitution and the federal 
constitution prohibit it.  Ahern v. Ahern, 15 S.W.3d 73 (Tenn. 2000). 
  
E.  DECISION OF THE TRIAL COURT 
  
In addition to civil or criminal contempt, are there any other penalties a court can 
order when a person violations an order of protection? 
YES.  Pursuant to T.C.A. §36-3-610(b), in addition to the authorized punishments for 
contempt of court, the judge may assess any person who violates an order of protection 
or a court-approved consent agreement a civil penalty of fifty dollars ($50.00). The 
judge may further order that any support payment made pursuant to an order of 
protection or a court approved consent agreement be made under an income 
assignment to the clerk of court. 
  
Pursuant to T.C.A. §36-3-610(c), if the Court does assess a penalty of $50.00, in 
addition to finding the respondent in civil or criminal contempt, the court clerk when 
collecting the civil penalty, shall on a monthly basis, send the money to the state 
treasurer who shall deposit it in the domestic violence community education fund 
created by § 36-3-616. 
  
Must the court make both a finding of contempt and order a punishment for the 
order to be final? 
YES.  If the court finds the respondent to be in contempt, but does not designate the 
punishment, the contempt order is not a final appealable judgment. T.R.A.P. Rule 3(a); 
17 C.J.S. Contempt § 114, p. 301; 4 Am.Jur.2d Appeal and Error § 170, p. 683.  In 
Fletcher v. Fletcher, 2004 Tenn. App. LEXIS 95, the Court of Appeals held that the 
“order finding Husband in contempt did not designate punishment for appellant's failure 
to comply with the court's prior orders. For this reason, we find that the February 27, 
2002 order is not a final judgment from which an appeal lies, and therefore necessarily 
conclude that Husband's appeal of this order is not properly before this court."  See, 
Hall v. Hall, 772 S.W.2d 432 (Tenn. Ct. App. 1989); State v. Green, Tenn. Cr. App. 
1984, 689 S.W.2d 189; Long v. Long, 1995 Tenn. App. LEXIS 41, No. 01A01-9406-CV-
00270, 1995 WL 33741, at *3 (Tenn. Ct. App. Jan. 27, 1995). 
  
Should the judge make specific findings of what actions constituted contempt, if 
any? 
YES. In Suttles v. Suttles (Tenn. Ct. App. Aug. 19, 1996), the Court of Appeals of 
Tennessee found that the trial court’s order of contempt did not contain sufficient facts 
to be reviewable on appeal.  The Court stated “an order merely reciting that the accused 
is guilty of contempt, is not sufficient.” P. 9 citing Am.Jur.2d Contempt 213.   Also, the 
Court noted that the requirement that an order recites “the facts of a contempt…is to 
permit the correctness of the order to be reviewed on appeal.” Id at p. 10 citing 17 
Am.Jur. (Supp. April 1996). 
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Can attorney’s fees be assessed against the respondent if the court finds the 
respondent in either civil or criminal contempt? 
YES.  The order of protection statute allows the court to award attorney’s fees to the 
petitioner’s attorney if the petitioner prevails. 
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STEP FIVE:  SENTENCING 
  
Can the trial court sentence consecutively when multiple violations are proven 
beyond a reasonable doubt? 
YES.  If a defendant is found guilty of multiple offenses of contempt, Tennessee statutes 
authorize consecutive sentencing.  T.C.A. §40-35-115.  Consecutive sentencing for 
contempt violations has been affirmed by the appellate courts.  Cable v. Clemmons, 36 
S.W.3d 39 (Tenn. 2001); State v. Wood, 91 S.W.3d 769 (Tenn.App. 2002).  The total 
sentence should be reasonably related to the severity of the offenses.  T.C.A. §40-35-
115.  A cumulative sentence of 360 days for 36 separate violations was held to be 
excessive and remanded back to the reviewing Circuit Court in State v. Wood, 91 
S.W.3d 769 (Tenn.App. 2002).  The court cited T.C.A. §40-35-103(4) when they held 
that a sentence must be the “least severe measure necessary to achieve the purpose 
for which the sentence is imposed.” 
  
Can the person convicted of contempt be allowed to earn good conduct credits? 
NO.  The Court of Appeals has held that “the portions of the criminal code that require 
the court to set a percentage of the sentence that must be served (T.C.A. §§ 40-35-
302(d)) and that allow a misdemeanant to earn good conduct credits while serving time 
in a local jail (T.C.A. §§ 41-2-111(b)) do not apply to a defendant convicted of criminal 
contempt arising out of a civil matter.  The possible punishment is already so limited (a 
$ 50 fine and/or ten days in jail, T.C.A. §§ 29-9-103(b)) that the legislature could hardly 
have intended to mandate a further reduction.”  State v. Wood, 91 S.W.3d 769 (Tenn. 
Ct. App. 2002). 
  
Can the person convicted of contempt be confined to the county workhouse if the 
fines or costs are not paid? 
YES.  Fines imposed for contempt may be required to be worked out in the county 
workhouse, if not paid, and the defendant will not be allowed to discharge the fine by 
taking the insolvent debtor's oath. Sinnott v. State, 79 Tenn. 281 (1883).   
  
Do the Tennessee sentencing statutes apply in sentencing for contempt charges? 
GENERALLY, YES.  In Ladue v. Ladue, (an unreported case filed on August 25, 2005 in 
the Eastern Section), the Court of Appeals stated that “A day in jail is a day without 
freedom whether that day is being served because of a sentence following conviction of 
a crime or because of a punishment imposed for an act of criminal contempt. . . . Tenn. 
Code Ann. 40-20-11(a) and 40-23-101(c) address sentences and credit for time spent in 
jail.  We see no reason to hold that they apply to crimes in the traditional sense but not 
to criminal contempt.” 
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STEP SIX:  APPEAL ISSUES 
  
If a person is convicted of criminal contempt, should bail be set pending an 
appeal? 
Tenn. R. Crim. P. 42(b) provides that the defendant in a criminal contempt case is 
"entitled to admission to bail as provided by these rules." Tenn. R. Crim P.32(d) further 
provides that "the setting of bail or release upon recognizance is a matter of right for 
one convicted of a misdemeanor, pending the exhaustion of all direct procedure in the 
case." (Emphasis added.) 
  
In Weissfeld v. Weissfeld, 2004 Tenn. App. LEXIS 606 (Tenn. Ct. App. Sept. 16, 2004), 
the Court stated that “rules mandate that there be a timely setting of bail upon a criminal 
contempt conviction and the trial court's failure to do so in this case constituted further 
procedural error.”  
  
If the court finds no violation, can that order be appealed? 
NO.  There is no right of appellate review of an acquittal of criminal contempt charges. 
State v. Wood, 91 S.W.3d 769 (Tenn. Ct. App. 2002). 
  
If the violation is tried in the General Sessions Court, where does the appeal of a 
conviction lie? 
To the Circuit Court or Chancery Court for a trial de novo.  The definition of “court” in 
T.C.A. §36-3-601(2)(F) provides that “any appeal from a final ruling on an order of 
protection by a general sessions court . . . shall be to the circuit or chancery court of the 
county. 
  
If the violation is tried in the General Sessions Court, how long does the 
respondent have to file a notice of appeal? 
TEN DAYS.  T.C.A. §36-3-601(2)(F). 
  
If the violation is tried in the Circuit or Chancery Court, where does the appeal of 
a conviction lie? 
As this is a contempt action arising from a civil action, the proper appeal is to the Court 
of Appeals, not the Court of Criminal Appeals.  T.C.A. §16-5-108 and T.C.A. §16-4-108.  
State v. Gray, 1999 WL 1220095 (filed 12/20/1999). 
  
If the violation is tried in the Circuit or Chancery Court, how long does the 
respondent have to file a notice of appeal? 
THIRTY DAYS.  Tenn.R.App.P. Rule 4. 
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ENFORCING ORDERS OF PROTECTION FROM 
OTHER JURISDICTIONS:   

 FULL FAITH AND CREDIT 
  
Is an order of protection issued in Tennessee valid in any county in Tennessee? 
YES. Pursuant to T.C.A. §36-6-606(f), an order of protection is valid in any county in 
Tennessee.   
  
Should an out of state order of protection be enforced in Tennessee? 
YES. Pursuant to T.C.A. §36-3-622(a) any valid out-of-state protection order related to 
abuse, domestic abuse, or domestic or family violence, issued by a court of another 
state, tribe or territory shall be afforded full faith and credit by the courts of this state and 
enforced as if it were issued in this state.  
  
Should an out of state mutual order of protection be enforced in Tennessee?  
YES AGAINST THE RESPONDENT AND NO AGAINST THE PETITIONER. Tenn.  Code Ann. §36-3-
622(d) does not allow for Full, Faith and Credit to be afforded against the Petitioner in a 
mutual order of protection unless there are two separate petitions filed and specific 
findings of abuse made against both parties as respondents.   
  
Can an ex parte Order of Protection from another state be enforced in 
Tennessee? 
Yes, provided that the hearing has been set in a “reasonable time consistent with the 
requirements of due process.”   
  
Is the victim required to file the Order of Protection in Tennessee prior to 
enforcement? 
No.  T.C.A. §36-3-622(i) specifically provides that this is not required. 
  
  
 
 

 
[1] An assault in violation of an order of protection becomes aggravated assault under the terms of T.C.A. 
§39-13-102(c) 
[2] The statutes in place when Kite v. Kite was decided had a 10 day rule.  The statutes were amended 
subsequent to the case to extend the time to 15 days. 
 


