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PREMO, J. 
 
*1 A jury convicted defendant Constantino Altamirano Ruiz of making a criminal threat and 
spousal rape by force but could not reach a verdict on a murder charge. A second jury convicted 
defendant of the first degree murder of his wife and found true a special-circumstance allegation 
that the murder was intentional and involved the infliction of torture. The trial court sentenced 
defendant to life without parole plus 12 years. On appeal, defendant principally contends that (1) 
admission in evidence at both trials of hearsay statements by the wife implicating him in the 
spousal rape transgressed his Sixth Amendment right to confront witnesses, or, alternatively, (2) 
the trial court erred by admitting the wife’s statements under the physical-abuse hearsay 
exception (Evid.Code, § 1370). He also contends that the trial court erred by (1) admitting the 
spousal-rape hearsay statements at the second trial over his objection grounded on Evidence 
Code section 352, and (2) limiting the scope of defense-expert testimony at the second trial. We 
conclude that defendant has forfeited his confrontation-clause argument because of his own 
wrongdoing. [FN1] We otherwise disagree with defendant. We therefore affirm the judgment. 
 
FN1. Defendant separately asserts a Sixth Amendment violation as to four domestic-violence-
related victim-hearsay statements, two admitted at the first trial and two admitted at the second 
trial. He concedes these statements do “not rise to the extreme prejudice of the spousal rape 
evidence.” And he tacitly concedes that error here is dependent on the spousal-rape 
confrontation-clause analysis. We therefore glean that defendant asserts this issue to bolster his 
argument that the People cannot show that a confrontation-clause violation was harmless beyond 
a reasonable doubt. (Chapman v. California (1967) 386 U.S. 18, 24.) Since we conclude that 
defendant has forfeited the confrontation-clause issue, it is unnecessary to further address the 
domestic-violence-related statements. 
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Background 
 
On December 25, 2000, defendant killed his wife of nearly seven years, Manuela Altamirano, 
[FN2] by stabbing her approximately 40 times with a screwdriver after she had rejected his 
attempts to reconcile their marriage and reaffirmed her intention to end the marriage. The 
People’s theory was that defendant committed premeditated murder (defendant had told a 
coworker three days before the crime that he would kill Manuela on Christmas if she did not 
return to him); defendant’s theory was that he committed voluntary manslaughter (at the 
attempted reconciliation, Manuela insulted defendant and said that she was taking their three 
children and leaving him for another man). Both theories drew support from defendant’s history 
of domestic violence against Manuela (convictions in 1994, 1997, and 2000). The People argued 
that defendant was controlling; defendant argued that he was impulsive. Defendant also offered 
evidence that he was an alcoholic and a drug addict who also had suffered brain damage from a 
teenage accident 27 years previously.  From this he argued that he was prone to impulsive 
violence when intoxicated and under stress. Defendant made hearsay objections to the admission 
of Manuela’s statements about the rape. The context for the rape and aftermath follows. 
 
FN2. We hereafter refer to the victim by her given name for purposes of clarity and not out of 
disrespect. (See In re Marriage of Olsen (1994) 24 Cal.App.4th 1702, 1704, fn. 1.) 
 
On November 16, 2000, defendant returned home from custody stemming from his 2000 
domestic-violence conviction. Manuela told him that she did not want to have anything to do 
with him. She confessed that she had been unfaithful and was dating a man named Jorge. 
(Defendant later concluded that Manuela had been unfaithful with Eduardo Cabrera.) Defendant 
nevertheless remained living in the home. On December 18, the couple argued when defendant 
became jealous because Manuela was crying over another man. Defendant shoved Manuela. That 
afternoon, Manuela called the police from a nearby shopping center and reported defendant’s 
assault. Police responded to the home but defendant fled on a bicycle. 
 
*2 On December 19, 2000, Manuela called the police again and reported that defendant had 
returned and she was afraid to remain in the home. When officers responded to the home, 
defendant fled through the back door. Manuela then told Officer Mark Efigenio that defendant 
had shoved her the day before and raped her three weeks previously. She described a rape in 
which defendant kept her against her will in their bedroom, grabbed her neck, and pushed his 
fingers into her eyes. Officer Efigenio placed Manuela and the three children in a family violence 
center. On December 21, Officer Dario Estrabao telephoned Manuela at the center and recorded 
an interview in which Manuela described the rape in more detail. 
 
On December 22, 2000, defendant reported to his work in a depressed mental state. He revealed 
to coworker Rosa Yanez that Manuela did not want him anymore and the police were looking for 
him because he had hit her. He then told Yanez that he was going to kill Manuela on the 25th 
according to a plan but would not if Manuela came back to him. Later, Manuela returned home 
from the center and found defendant present. She made no protest about defendant’s presence 
and did not seek defendant’s removal from the premises. Yanez telephoned and told Manuela to 
be careful with defendant and offered to help reconcile the two. Manuela replied that everything 
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was fine. On December 23, Yanez telephoned again but Manuela exclaimed that there was no 
problem because defendant was going to leave the home. 
 
On December 24, 2000, defendant and Manuela argued. Their housekeeper heard Manuela tell 
defendant that she did not want to be with him anymore because of what he had done to her the 
night before. She heard defendant apologize and ask to spend Christmas Eve and Christmas with 
the children. She heard Manuela say that defendant could stay through Christmas. Defendant 
then left the premises. Afterward, the housekeeper saw scratches and fingernail marks on 
Manuela’s neck. That evening, defendant attended a party at a friend’s home that Manuela, the 
housekeeper, and the children also briefly attended. During the party, defendant consumed at 
least a dozen beers and drank tequila. He stayed at the friend’s home overnight. 
 
On December 25, 2000, defendant awoke, had three beers, and had breakfast with his friend. The 
friend then gave defendant food for his family and drove him home. After arriving home, 
defendant conversed with Manuela for about 20 minutes: he asking for another chance; she 
asserting that she did not want to be with him. At some point, Manuela went upstairs to the 
bedroom and defendant remained downstairs conversing with the housekeeper about wanting to 
save his marriage. Thereafter, defendant went upstairs. The housekeeper then heard noises and 
Manuela screaming. She went upstairs and, through an open door, saw defendant stabbing 
Manuela with a screwdriver. The housekeeper fled to a neighbor’s home and called the police. 
Defendant left the premises and rode away on his bicycle. Manuela, who had also suffered blunt-
force injuries to her head, died on the way to the hospital. 
 
*3 On December 26, 2000, defendant telephoned Cabrera and said the following: “You know 
Manuela is dead.... I just want to let you know that you are next.” “You don’t know where, know 
how or why, but you are going to be next.” 
 
On December 28, 2000, defendant telephoned Bertha Moreno. Moreno was not home but her 
daughter answered the phone. Moreno called the police when she learned of the call. The police 
moved into Moreno’s home and recorded a conversation when defendant telephoned Moreno 
again. In part of the conversation, defendant told Moreno: “I’m going to Mexico.” “I just have to 
kill two more dogs and I’m going. I have killed the bitch already, now I have to kill two more 
dogs and then I’m going.” On December 29, defendant went to Moreno’s apartment and the 
police arrested him. 
 
At both trials, defendant unsuccessfully sought to exclude from evidence Manuela’s hearsay 
statements to Officers Efigenio and Estrabao about the rape. The trial court ruled that the 
statements were admissible under Evidence Code section 1370, which establishes a hearsay 
exception for certain out-of-court statements describing the infliction of physical injury upon the 
declarant when the declarant is unavailable to testify at trial and the statements are trustworthy. 
After the statements were admitted at the first trial, defendant testified and admitted the rape. 
And he did not dispute that he had threatened Cabrera. 
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DISCUSSION 
 
Right of Confrontation – Forfeiture by Wrongdoing 
 
The issue of forfeiture by misconduct was not litigated below because defendant’s trial was 
before the recent United States Supreme Court decision in Crawford v. Washington (2004) 541 
U.S. 36 (Crawford ), a case that allows defendant to make a confrontation-clause challenge to 
Manuela’s hearsay statements. We address the issue for the first time on appeal because 
Crawford indubitably applies retroactively in this case (Schiro v. Summerlin (2004) 542 U.S. 
348) and it was undisputed that Manuela was unavailable to testify because of her death and that 
her death was the result of defendant’s actions. The People do not contend that defendant waived 
the Crawford contention in any way. “Though evidentiary challenges are usually waived unless 
timely raised in the trial court, this is not so when the pertinent law later changed so 
unforeseeably that it is unreasonable to expect trial counsel to have anticipated the change. 
[Citations.]” (People v. Turner (1990) 50 Cal.3d 668, 703.) Here, trial counsel could not have 
been expected to foresee a ruling like Crawford. In any event, counsel expressly argued that the 
admission of the wife’s hearsay statements violated the confrontation clause in the sense that 
they were not trustworthy as required by Evidence Code section 1370, subdivision (a)(4). (Ohio 
v. Roberts (1980) 448 U.S. 56.) Under the circumstances, this was more than adequate to 
preserve defendant’s Crawford contention. 
 
*4 Citing Crawford, defendant argues that the admission of Manuela’s statements to Officers 
Efigenio and Estrabao violated his rights under the Confrontation Clause of the federal 
Constitution. (U.S. Const., 6th & 14th Amends.) 
 
In Crawford, the court held that “testimonial” hearsay was admissible only when the declarant 
was unavailable and the defendant has had an opportunity to cross-examine the declarant. 
Overruling former case law that permitted the introduction of hearsay evidence so long as it fell 
within a firmly rooted hearsay exception or contained particularized guarantees of 
trustworthiness, the court announced a new rule of constitutional law: “Where testimonial 
statements are at issue, the only indicium of reliability sufficient to satisfy constitutional 
demands is the one the Constitution actually prescribes: confrontation.” (Crawford, supra, 541 
U.S. at pp. 68-69, overruling Ohio v. Roberts, supra, 448 U.S. at p. 66.) Defendant contends that 
Manuela’s statements were testimonial and should have been excluded. 
 
The statements are clearly testimonial. Crawford held that a statement taken by a police officer 
in the course of an interrogation is testimonial. (Crawford, supra, 541 U.S. at p. 53.) 
 
As the People note, however, Crawford expressed its continued support for the longstanding rule 
of forfeiture by wrongdoing. (Crawford, supra, 541 U.S. at p. 61.) The forfeiture rule was 
described in the seminal case of Reynolds v. United States (1878) 98 U.S. 145, where the 
defendant concealed one of his wives in order to defend against a bigamy prosecution: “The 
Constitution gives the accused the right to a trial at which he should be confronted with the 
witnesses against him; but if a witness is absent by his own wrongful procurement, he cannot 
complain if competent evidence is admitted to supply the place of that which he has kept away. 
The Constitution does not guarantee an accused person against the legitimate consequences of 
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his own wrongful acts. It grants him the privilege of being confronted with the witnesses against 
him; but if he voluntarily keeps the witnesses away, he cannot insist on his privilege. If, 
therefore, when absent by his procurement, their evidence is supplied in some lawful way, he is 
in no condition to assert that his constitutional rights have been violated. [¶] .. The rule has its 
foundation in the maxim that no one shall be permitted to take advantage of his own wrong.” (Id. 
at pp. 158-159.) To put it more bluntly in the context of this case: “The law simply cannot 
countenance a defendant deriving benefits from murdering the chief witness against him.” 
(United States v. Thevis (5th Cir.1982) 665 F.2d 616, 630, superseded by statute on other 
grounds as stated in United States v. Zlatogur (11th Cir.2001) 271 F.3d 1025, 1028.) The rule 
has been applied by every federal circuit that has addressed the issue (see United States v. 
Dhinsa (2nd Cir.2001) 243 F.3d 635, 651 [collecting cases] (Dhinsa )) and many of our sister 
states (e.g., State v. Meeks (Kan.2004) 88 P.3d 789, 794-795 (Meeks )). [FN3] 
 
FN3. The rule of forfeiture by wrongdoing has also been codified in rule 804(b)(6) of the Federal 
Rules of Evidence, which establishes a hearsay exception for “[a] statement offered against a 
party that has engaged or acquiesced in wrongdoing that was intended to, and did, procure the 
unavailability of the declarant as a witness.” California has codified a similar, but much more 
limited, hearsay exception. (Evid.Code, § 1350.) The California statute does not apply to except 
Manuela’s statements from the statutory hearsay proscription (Evid.Code, § 1200) because there 
was no evidence that defendant killed Manuela “for the purpose of preventing [his] arrest or 
prosecution.” (Evid.Code, § 1350, subd. (a)(1).) 
 
*5 In applying the rule of forfeiture by wrongdoing, the federal courts require the prosecution to 
prove, by a preponderance of the evidence, that the defendant (1) was involved in procuring the 
unavailability of a hearsay declarant, and (2) did so, at least in part, with the intention of making 
the declarant unavailable as a potential witness. (Dhinsa, supra, 243 F.3d at pp. 653-654; United 
States v. Emery (8th Cir.1999) 186 F.3d 921, 926-927 (Emery); United States v. White 
(D.C.Cir.1997) 116 F.3d 903, 912 (White ); United States v. Houlihan (1st Cir.1996) 92 F.3d 
1271, 1279- 1280 (Houlihan ).) [FN4] Furthermore, federal courts generally permit the 
prosecution to rely on the challenged hearsay when proving those elements. (White, at p. 914 
[leaving “for another day the issue of whether a forfeiture finding could rest solely on hearsay”]; 
United States v. Mastrangelo (2nd Cir.1982) 693 F.2d 269, 273; see Emery, at p. 927 [“inclined to 
doubt” that wrongful procurement must be proven independently of the challenged hearsay].) 
 
FN4. The Fifth Circuit applied a clear and convincing evidence standard. (United States v. 
Thevis, supra, 665 F.2d at p. 631.) But that view remained isolated to the Fifth Circuit and was 
rejected by the drafters of rule 804(b)(6) of the Federal Rules of Evidence. 
 
Nevertheless, there is some conflicting authority regarding whether the rule of forfeiture by 
wrongdoing applies to cases such as this, where the defendant is being prosecuted for the same 
conduct that rendered the hearsay declarant unavailable. Most courts have had little difficulty 
applying the forfeiture rule under these circumstances. (Dhinsa, supra, 243 F.3d at p. 653; 
Emery, supra, 186 F.3d at p. 926; Meeks, supra, 88 P.3d at p. 794 [finding no “bootstrapping” 
problem].) However, in United States v. Lentz (E.D.Va.2002) 282 F.Supp.2d 399 (Lentz), the 
district court refused to apply the forfeiture rule under similar circumstances, holding that the 
forfeiture rule would violate the presumption of innocence and the right to a jury trial because 
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the court would be required to make a preliminary determination of guilt before trial. (Id. at p. 
426.) 
 
Lentz does not convince us. Most federal courts do not even require a preliminary determination; 
instead, they allow the hearsay to be admitted at trial contingent on proof that defendant 
wrongfully procured the unavailability of the declarant. (Emery, supra, 186 F.3d at p. 926; White, 
supra, 116 F.3d at pp. 914-915; Houlihan, supra, 92 F.3d at p. 1281, fn. 5.) [FN5] Even if a 
preliminary determination were required, it would not amount to a finding of guilt because the 
prosecution need only prove wrongful procurement by a preponderance of the evidence, not 
beyond a reasonable doubt. And even if a preliminary determination did amount to a finding of 
guilt, nothing prevents the trial court from maintaining the presumption of innocence by 
submitting the issue of guilt to a jury that is wholly unaware of the court’s prior decision in that 
regard. Lastly, the procedures for addressing forfeiture by wrongdoing were drawn from the co-
conspirator hearsay exception, which has never posed a constitutional problem despite the fact 
that it requires a pretrial determination of whether there was a conspiracy. (Emery, at p. 926; 
White, at p. 915; Houlihan, at p. 1280.) 
 
FN5. Even the circuits that require a preliminary determination have found the failure to do so to 
be harmless so long as substantial evidence of forfeiture is produced at trial. (E.g., Dhinsa, supra, 
243 F.3d at p. 656.) 
 
*6 In any event, it appears that defendant has forfeited his confrontation-clause claim since it is 
undisputed that he killed Manuela. 
 
Defendant, however, argues that forfeiture by wrongdoing applies only when the accused or 
suspect wrongfully procures the witness’s absence from trial with the intent of preventing 
testimony about that crime. He relies on Houlihan, supra, 92 F.3d at page 1280, in which the 
court described the doctrine of forfeiture by wrongdoing as applying when the defendant “(1) 
causes a potential witness’s unavailability (2) by a wrongful act (3) undertaken with the intention 
of preventing the potential witness from testifying at a future trial.” He correctly notes that, in 
this case, there was no evidence that he killed Manuela with the intention of preventing her 
testimony at some future trial. 
 
Houlihan’s formulation of forfeiture by wrongdoing was primarily a response to a defense 
argument that the doctrine did not apply when a witness was murdered before formal charges 
were filed against the defendant. (Houlihan, supra, 92 F.3d at pp. 1279-1280.) Although the 
opinion indicates that a killing must be motivated by a desire to silence the victim to trigger a 
forfeiture of the right to confrontation, we see no reason why the doctrine should be limited to 
such cases. Forfeiture is a logical extension of the equitable principle that no person should 
benefit from his own wrongful acts. (Civ.Code, § 3517.) A defendant whose intentional criminal 
act renders a witness unavailable for trial benefits from his crime if he can use the witness’s 
unavailability to exclude damaging hearsay statements by the witness that would otherwise be 
admissible. This is so whether or not the defendant specifically intended to prevent the witness 
from testifying at the time he committed the act that rendered the witness unavailable. Other 
courts have applied forfeiture in cases where the defendant is charged with the same homicide 
that rendered the witness unavailable, rather than with some underlying crime about which the 
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victim was going to testify. (See also Emery, supra, 186 F.3d at p. 926; United States v. Miller 
(2nd Cir.1997) 116 F.3d 641, 667-668; Meeks, supra, 88 P.3d at p. 794.) 
 
We glean that the intent-to-silence element arises from the erroneous use of a “waiver-by-
misconduct” label. Because a “waiver” is an intelligent relinquishment of a known right, the 
intent-to-silence element was added in order to establish that the defendant was on notice that the 
declarant was a potential witness and therefore knowingly relinquished the right to cross-
examine that witness. (Houlihan, supra, 92 F.3d at pp. 1279-1280.) But the rule in question is 
characterized by the Supreme Court as a “forfeiture” that “extinguishes confrontation claims on 
essentially equitable grounds,” not a waiver. (Crawford, supra, 436 U.S. at p. 62.) As a 
forfeiture, there is no need to prove an intelligent relinquishment of a known right (see United 
States v. Olano (1993) 507 U.S. 725, 733; Cowan v. Superior Court (1996) 14 Cal.4th 367, 371), 
and no corresponding need to establish that the defendant was on notice that the declarant was a 
potential witness. Ultimately, if the forfeiture rule is to further the maxim that “no one shall be 
permitted to take advantage of his own wrong” (Reynolds v. United States, supra, 98 U.S. at p. 
159), then the motivation for the wrongdoing must be deemed irrelevant. Whether a murder is 
motivated by a desire to silence a witness, financial gain, or mere sadism, the murderer should 
not be permitted to gain an advantage. We acknowledge that the intent-to-silence element is 
firmly ensconced in the forfeiture-by-wrongdoing case law. Although we are respectful of this 
contrary authority, we believe it to be misguided on this point. 
 
*7 Defendant has forfeited his confrontation-clause challenge to Manuela’s statements. 
 
Evidence Code section 1370 
 
Forfeiture of a confrontation-clause objection by wrongdoing does not necessarily forfeit a 
statutory hearsay objection to the same evidence. Prior statements by an unavailable witness 
must still fall within a recognized hearsay exception. In this case, defendant’s procurement of 
Manuela’s absence operates as a forfeiture of his right to claim a confrontation-clause violation 
under Crawford, but it did not provide an independently sufficient basis for admitting Manuela’s 
statements. 
 
Evidence Code section 1370, subdivision (a), provides, in pertinent part, that “a statement by a 
declarant is not made inadmissible by the hearsay rule if all of the following conditions are met: 
[¶] (1) The statement purports to narrate, describe, or explain the infliction or threat of physical 
injury upon the declarant. [¶] (2) The declarant is unavailable as a witness pursuant to Section 
240.[¶] (3) The statement was made at or near the time of the infliction or threat of physical 
injury.... [¶] (4) The statement was made under circumstances that would indicate its 
trustworthiness. [¶] (5) The statement was made in writing, was electronically recorded, or made 
to ... a law enforcement official.” 
 
Section 1370 explains that the circumstances relevant to the issue of trustworthiness “include, 
but are not limited to, the following: [¶] (1) Whether the statement was made in contemplation of 
pending or anticipated litigation in which the declarant was interested. [¶] (2) Whether the 
declarant has a bias or motive for fabricating the statement, and the extent of any bias or motive. 
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[¶] (3) Whether the statement is corroborated by evidence other than statements that are 
admissible only pursuant to this section.” (§ 1370, subd. (b).) 
 
Following defendant’s hearsay objections, the parties argued whether the statements qualified for 
admission under Evidence Code section 1370. In particular, they debated whether the statements 
were made “at or near the time of the infliction or threat of physical injury” (Evid.Code, § 1370, 
subd. (a)(3)) and were “made under circumstances that would indicate .. trustworthiness.” (Id. at 
subd. (a)(4).) 
 
Here, defendant reargues that the statements were not made “at or near the time” of the injury 
because Manuela made the statements to the officers three weeks after the rape. He cites 
authority for the proposition that “at or near the time” means a time interval similar to intervals 
recognized under the spontaneous-declaration hearsay exception. And he reargues that the 
statements were not trustworthy because Manuela had a motive to make a serious charge given 
that he was still at large at the time of the statements despite her domestic-violence complaints to 
the police. He continues that Manuela was interested in litigation based on the rape because she 
talked to the police about obtaining a restraining order. And he adds that no evidence 
corroborated the rape. 
 
*8 Putting aside that defendant is rearguing the facts supporting his position rather than 
demonstrating that the trial court’s determination was an abuse of discretion (People v. Martinez 
(2000) 22 Cal.4th 106, 120; People v. Williams (1997) 16 Cal.4th 153, 213), we agree with the 
People that defendant waived his objection when he testified and admitted the rape. And we 
observe that defendant offers no counter to the People’s position. 
 
The relevant colloquy at the first trial is as follows: 
 
“[Defense counsel]: Now, around November 20th of the year 2000, did you ever force Manuela 
to have sex with you? 
 
“[Defendant]: Yes. 
 
“[Defense counsel]: If I told you that forcing somebody to have sex with you is rape, forcing 
your wife to have sex with you is spousal rape, did you commit a spousal rape against Manuela 
Altamirano? 
 
“[Defendant]: Yes, because it was against her will.” [FN6] 
 
FN6. We glean from the arguments to the jury that defendant’s strategy was to concede the rape 
charge in an effort to negate the premeditation aspect of the murder charge. Defendant 
apparently wished to emphasize that (1) Manuela consistently took him back after domestic 
violence, including the rape and, when she sincerely refused to take him back on Christmas day, 
he became stressed, and (2) he was unlikely to have planned the killing given that the bedroom 
door was open and the presumably premeditated rape took place behind a closed door. 
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“If a party who has objected to evidence of a certain fact himself produces evidence from his 
own witness of the same fact, he has waived his objection. [Footnote omitted.]” (1 Strong, 
McCormick on Evidence (5th ed.1999) § 55, p. 246.) Stated another way, “an opponent 
ordinarily waives his own objection if he makes subsequent use of evidence similar to that [to] 
which he had previously objected [footnote omitted], except where such subsequent use was 
done merely in self-defense, to explain or rebut the original evidence. [Footnote omitted.]” (1 
Wigmore, Evidence (Tillers rev.1983) § 18, pp. 836- 838.) 
 
Here, defendant did not seek to explain or rebut Manuela’s statements when he testified. He 
admitted that they were true. Under the circumstances, defendant has waived his hearsay 
objection. 
 
Evidence Code section 352 
 
At the second trial, defendant objected to the admission of Manuela’s statements on the grounds 
of relevancy and Evidence Code section 352. In overruling the objections, the trial court 
concluded: “[O]ne, I find the evidence to be relevant. Two, I find the probative value outweighs 
the prejudicial effect and will overrule the 352 objection. The rape is part and parcel of a 
continuing history, demonstrated history of what happens to be domestic violence and therefore 
is relevant.” 
 
Though defendant reargues his relevancy point (the only issue in the second trial was his state of 
mind at the time of the killing, the three-week-old rape having no tendency in reason to be 
probative on that issue), he tacitly concedes that the evidence is plainly admissible under 
Evidence Code section 1109, which permits “evidence of the defendant’s commission of other 
domestic violence” in a criminal action in which the defendant is accused of an offense involving 
domestic violence, subject to Evidence Code section 352. [FN7] Evidence Code section 1109 
excepts domestic violence evidence from Evidence Code section 1101, subdivision (a) (generally 
prohibiting the admission of character evidence to prove propensity to commit the charged 
offense). We observe that the general prohibition on admission of propensity evidence is not 
grounded upon propensity evidence being irrelevant but upon propensity evidence being too 
relevant. (People v. Fitch (1997) 55 Cal.App.4th 172, 179.) 
 
FN7. “Domestic violence” is defined as “abuse” committed against a cohabitant. (Pen.Code, § 
13700, subd. (b).) “Abuse” is defined as “intentionally or recklessly causing or attempting to 
cause bodily injury, or placing another person in reasonable apprehension of imminent serious 
bodily injury to himself or herself, or another.” (Id. at subd. (a).) The murder charge in this case 
certainly constitutes a criminal action in which the defendant is accused of an offense involving 
domestic violence. 
 
*9 Under Evidence Code section 352, “[t]he court in its discretion may exclude evidence if its 
probative value is substantially outweighed by the probability that its admission will (a) 
necessitate undue consumption of time or (b) create substantial danger of undue prejudice, of 
confusing the issues, or of misleading the jury.” 
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It is the exclusive province of the trial court to determine whether the probative value of 
evidence outweighs its possible prejudicial effect. (People v. Sassounian (1986) 182 Cal.App.3d 
361, 402.) And the trial court’s exercise of discretion on this issue will not be disturbed on 
appeal absent a clear showing of abuse. (Ibid.) “While the concept ‘abuse of discretion’ is not 
easily susceptible to precise definition, the appropriate test has been enunciated in terms of 
whether or not the trial court exceeded ‘ “the bounds of reason, all of the circumstances before it 
being considered....” ‘ [Citations.] (Troxell v. Troxell (1965) 237 Cal.App.2d 147, 152.) “A 
decision will not be reversed merely because reasonable people might disagree. ‘An appellate 
tribunal is neither authorized nor warranted in substituting its judgment for the judgment of the 
trial judge.’ [Citations.] In the absence of a clear showing that its decision was arbitrary or 
irrational, a trial court should be presumed to have acted to achieve legitimate objectives and, 
accordingly, its discretionary determinations ought not be set aside on review.” (People v. Preyer 
(1985) 164 Cal.App.3d 568, 573-574.) This rule requires that the reviewing court engage in all 
intendments and presumptions in support of the decision and consider the evidence in a light 
most favorable to the prevailing party. (People v. Condley (1977) 69 Cal.App.3d 999, 
1015.) It also requires that the party claiming abuse of discretion affirmatively establish the 
point. (Smith v. Smith (1969) 1 Cal.App.3d 952, 958.) 
 
Defendant fails to carry his burden on appeal. Nowhere does he frame an abuse-of-discretion 
argument. He merely reargues his position instead of focusing on the factors supporting the trial 
court’s decision and explaining why it was irrational to rely on those factors. For example, he 
claims that being “branded a rapist” would unfairly “inflame the passions of the jury.” 
 
It is true that evidence of uncharged offenses can be so prejudicial that its admission requires 
extremely careful analysis and, since substantial prejudicial effect is inherent in such evidence, 
uncharged offenses are admissible only if they have substantial probative value. (People v. 
Ewoldt (1994) 7 Cal.4th 380, 404.) But this rule is primarily one for the trial court in the exercise 
of its discretion. Our task is simply to determine whether the trial court could have rationally 
concluded that the probative value of the evidence outweighed the prejudicial effect. Again, 
defendant makes no argument along these lines. And he ignores that propensity evidence is 
extremely relevant. Moreover, the prejudice defendant complains of is not the sort of prejudice 
referred to in Evidence Code section 352. Though uncharged misconduct evidence often carries 
with it a certain amount of prejudice, “Evidence Code section 352 is designed for situations in 
which evidence of little evidentiary impact evokes an emotional bias .” (People v. Olguin (1994) 
31 Cal.App.4th 1355, 1369.) Here, the trial court could have rationally concluded that any 
emotional bias was negligible given that the parties stipulated to admission of defendant’s three 
domestic-violence convictions, the rape being no more than a part of an admitted pattern of 
behavior. Moreover, the prejudicial impact of uncharged-offense evidence is reduced if the 
offense resulted in an actual conviction. (People v. Falsetta (1999) 21 Cal.4th 903, 916-917.) 
Here, not only had defendant been convicted of rape, but he admitted committing the offense. 
 
*10 Thus, it is not irrational to conclude that the probative value of the rape evidence was not 
outweighed by the prejudicial impact. 
 
Defendant suggests that the errors in admitting Manuela’s statements violated his constitutional 
right to due process. But, as we have pointed out, defendant has failed to demonstrate any error. 
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In any event, “the Due Process Clause does not permit the federal courts to engage in a finely 
tuned review of the wisdom of state evidentiary rules....” (Marshall v. Lonberger (1983) 459 
U.S. 422, 438, fn. 6.) Accordingly, federal courts generally have rejected the blanket assertion 
that admission of uncharged misconduct evidence violates the due process clause (see, e.g., 
Dowling v. United States (1990) 493 U.S. 342, 352; Marshall v. Lonberger, at p. 438; Spencer v. 
Texas (1967) 385 U.S. 554, 568-569; Ciucci v. Illinois (1958) 356 U.S. 571, 572; Watkins v. 
Meloy (7th Cir.1996) 95 F.3d 4, 7), unless the state rule of evidence “ ‘offends some principle of 
justice so rooted in the traditions and conscience of our people as to be ranked as fundamental.’ 
[Citations.]” (Patterson v. New York (1977) 432 U.S. 197, 202.) Moreover, introduction of 
relevant evidence does not offend the due process clause unless that evidence is so prejudicial 
that it renders the defendant’s trial fundamentally unfair. (Estelle v. McGuire (1991) 502 U.S. 62, 
68-70.) Defendant makes no argument along these lines. 
 
 
Disposition: 
 
The judgment is affirmed. 


