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FFreedom from domestic vio-

lence is a central right that

should be enjoyed by all.1

The proper operation of the

law is integral to that free-

dom—as is the cultural trans-

formation that must occur in

order for women to live free

from harm. Courts and attor-

neys have a privileged role to play in seeking improve-

ment in the substance of the law, the administration of

justice, and the quality of service rendered by the pro-

fession. Without this professional commitment, howev-

er, judges and lawyers run the risk of turning the law

into an inaccessible institution that oppresses battered

women seeking safety, autonomy, economic independ-

ence, and justice for themselves and their children.

The core values underpinning family law—particu-

larly as it addresses child custody and visitation—too

often are at odds with the safety needs of victims of

domestic violence. Family law, which has developed as a

mechanism for defining, recognizing, establishing, re-

ordering, or supporting the familial and intimate rela-

tionships that people have with one another, is fre-

quently inadequate to

address domestic violence.

In contrast, the specialized

domestic violence law pro-

visions operating within

family law function under

rationales and theories dis-

tinct from those underlying

family law. The inherent

substantive tensions that arise when the two bodies of

law are simultaneously implemented can result in con-

flicting court orders, unsafe interventions, and inappro-

priate remedies for survivors of domestic violence.

“Friendly parent” provisions, for example, which

can be useful in opening lines of communication in

non-abusive family situations, can end up silencing a

battered woman who fears reporting abuse lest it make

her appear “unfriendly.” Stay away provisions in protec-

tion orders may offer structure that leads to safety, but

may conflict with later visitation provisions in custody

court.The challenge facing judges and lawyers is how

to integrate the normative assumptions of family law

with the safety assumptions that undergird domestic

violence law.
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Family Law Development 
and Core Values

Family law provides the framework for legally estab-

lishing and dissolving interpersonal relationships and

personal status. The rules and principles are meant to

answer the questions of who can become a spouse or

parent and what rights and responsibilities arise from

familial status.2 At its heart, this jurisprudence outlines

the contours of defining a “family” for purposes of regu-

lating legal status inside, and to ensure rights of proper-

ty and inheritance outside, the family.3

The Constitution recognizes and “protects” the

“sanctity”of the family because “the institution is deeply

rooted in this Nation’s history and tradition” and “[i]t is

through the family that we inculcate and pass down

many of our most cherished values,moral and cultural.”4

The public law involving the family examines and pro-

nounces the parameters of the rights of parents, the

needs and rights of children, and the authority and obli-

gation of the state. State regulation of the family is meas-

ured, as a matter of constitutional law, against funda-

mental liberty interests such as the freedom to marry,

the interest of natural parents in the care, custody, and

management of their children, and the sphere of private

life free from state intrusion.5

Family law is, perhaps more than any other area of

the law, a reflection of some of society’s most intimate

and volatile beliefs. The history of marriage and divorce

in the United States, for example, reads more as a histo-

ry of moral and religious evolution than as an outline of

legal development, despite the fact that the original

principles defining marriage and divorce in this country

were grounded in secular contract law.6 The many state

anti-miscegenation laws that once limited marriage

between races, for example, illustrate the impact of soci-

ety’s sense of morality on marriage law.7

Divorce law reflects a similar dichotomy, balancing

the practical need to legally recognize certain evolving

relationships against our culture’s emotional response to

change within the family structure.Divorce law has been

useful for legally structuring property rights as relation-

ships change,but it also has been,at many periods of U.S.

history, alternatively described as an immoral force that

destabilizes society8 and a “therapeutic” intervention that

normalizes disruptions in family relationships.9

Similarly, the principles in family law that define

property division, support, and alimony are mixtures of

moral assumptions and practical necessity. Early societal

expectations about the role of women in marriage were

reflected in the “merger rule” that established that “the

husband and wife are one person in law: that is, the very

being or legal existence of the woman is suspended 

during marriage, or at least is incorporated and consoli-

dated into that of the husband….”10 Spousal roles in

marriage dictated that the husband be responsible for

support and the wife for domestic services.11 Yet moral

pressure by mid-19th century American feminists and

the practical need to clarify creditors’ debt collection

rights, led state legislatures to enact “Married Women’s

Property Acts” that initialized a gradual trend toward

allowing married women legal capacity over their prop-

erty.12 The development of the law of alimony followed

a similar trajectory, having its origins in providing a 

practical mechanism for enforcing a husband’s support

obligation during an era where parties were forced to

live separately while still married because of barriers

placed upon absolute divorce.13 At the same time,alimo-

ny law became infused with evolving moral principles

regarding misconduct, maintenance of living standards,

and need-based themes.14

The nature of family law, therefore, owes as much

to societal assumptions as it does to the expression of

substantive legal rights and protections. While these

assumptions generally work well in resolving non-vio-

lent family law situations, they can undermine the safe-

ty protections that domestic violence laws were meant

to provide.

Family Law Values in 
Child Custody Cases

Two practical questions underscore child custody

law: 1) What qualifies a parent or person to have cus-

tody; and 2) How should a decision-maker determine

the arrangement of care for a child?

Yet the history of custody determination also

begins with gender-based inherent property rights of

men and caretaking propensities of women.That early

history was also premised on the principle that chil-

dren were the exclusive property of their father.16 By

the 1920s, this paternal hereditary right evolved into a

judicial preference for the “tender years doctrine,”

which theorized that mothers should care for younger
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children.17 A call for gender-neutrality grounded in

equal-rights philosophy, fathers’ rights activism, and

research on children of divorce all contributed to the

1970s’“best interests of the child” standard for custody

decisions. The key aspect to “best interests” became

the underlying assumption that the court be gender-

blind in its choice between two “fit” parents so as to

provide the “least detrimental alternative.”18

“Children’s best interests” were determined by consid-

ering a list of factors provided without hierarchal guid-

ance.The very different issue of domestic violence was

merely included within a list of other factors that had

no relevance to addressing abuse of family members.

Custody law has now moved to an ostensibly gen-

der-neutral place on the moral spectrum by focusing on

offering solutions that engage both parents, such as joint

custody and friendly parent provisions.These principles

find their roots in influential popular research that sug-

gests that divorce’s detrimental aspects on children can

be mitigated when courts offer liberal access to both

parents and encourage children’s contact with their

non-custodial parent.19 The most recent manifestation

of this assumption is states’adoption of “friendly parent”

provisions in their custody laws that favor granting cus-

tody to the parent who seems better at facilitating a

cooperative and frequent relationship with the other. 20

The 1990s saw an extension of the cooperative parent-

ing theme and focus on parental access to children with

detailed, on-going contact sanctioned through “parent-

ing plans” often reached through private process.21

Even in states where courts are not required by law to

insist that parties engage in cooperative parenting,many

lawyers and domestic violence victim advocates

observe anecdotally that judges in their jurisdictions

believe that shared access is best for children and that

the parent with the propensity to share is a better can-

didate for sole custody.22 Cooperative parenting has

now become the moral imperative of the law,so that the

parent who complains of abuse or violence appears to

put the children at risk of psychological damage.

Another significant societal assumption that drives

outcomes in child custody cases is the idea that parental

rights are nearly absolute and should rarely be subjected

to regulation.23 This idea stems from concepts of family

privacy and that it is the individual parents, rather than

the state, who know best how to raise their children.

This value is also underscored with constitutional force.

Under Supreme Court jurisprudence, natural parents

have a “fundamental liberty interest…in the care, cus-

tody, and management of their child.”24

A third important family law assumption is the

emphasis upon private process over court decision-mak-

ing.The virtue of cooperation discussed supra militates

toward a process that does not further conflict.This sug-

gests that adversary proceedings and litigation are not

the best outcome for the parents or the children.

Additionally, society assumes that parents have better

“standing”than judges or the state to decide what is best

for their children. In part, this is because family law cases

are viewed as extremely fact-sensitive and not “legal.” 25

Therefore, processes that combine the elements of

building cooperation and reducing state interference in

decision-making are deemed in everyone’s best inter-

ests. Ironically, while judicial discretion is the hallmark

of custody law, courts, under the sway of this assump-

tion, tend to abdicate their role to others, e.g., custody

evaluators and guardians ad litem. Private process, such

as mediation, becomes the preferred method. Courts

become reluctant to decide “wrong-doing” or “fault” as a

factor in parenting.

Domestic Violence Law Development
and Core Values

As cooperative parenting models in child custody

cases evolved in the 1980s and 1990s, the parallel devel-

opment of specialized statutes addressing domestic vio-

lence occurred. Domestic violence law, defined here as

the civil body of law addressing intimate partner abuse

in protection order,divorce,child custody and visitation,

and child support cases, arose as part of, and in parallel

to, more recent general family law development.

Domestic violence law, like all other areas of family law,

reflects changing societal assumptions about abuse in

family settings.

The history of domestic violence law began with

the assumption that men had the right to use violence

against their wives on the grounds that they were, at

best, dependents of their husbands, or were, at worst,

mere property. Blackstone and the common law author-

ized the male right to beat women:
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The husband also (by the old law) might give

his wife moderate correction. For, as he is to

answer for her misbehavior, the law thought it

reasonable to entrust him with this power of

restraining her, by domestic chastisement, in

the same moderation that a man is allowed to

correct his servants or children…26

American law reiterated the English common law

rule in the 1824 case of Bradley v. Mississippi, a case

infamous for prescribing that husbands could beat their

wives with a rod or stick as long as the instrument was

less than the diameter of the base of the husband’s

thumb.27 In 1836, a New Hampshire court would not

allow a wife to obtain a divorce since she had not sub-

mitted to the legitimate authority of her husband and

had acted in a manner “unbecoming a lady.”The court

opined that the disobedient woman deserved abuse

inflicted by her husband where she provoked his anger

and did not remain silent during its exhibition.28 The

assumption that women should submit to (and might

even improve as a result of exposure to) domestic vio-

lence began to evolve in the latter half of the 19th cen-

tury. However, husbands could no longer beat their

wives with impunity, but were statutorily required to

observe specific limitations placed on the extent of

injury caused (cautioning against excessive or perma-

nent injury). Subsequently, the law began to question

the need for discipline “to teach the wife her duty and

subjection to the husband.”29

By the late 19th century, courts operated under a

mainstream “hands-off” approach by courts reluctant

to intervene. Marital relationships became viewed in a

framework that Elizabeth Schneider refers to as “affec-

tive privacy,” unsuited to legal regulation, hence judi-

cial involvement.30 Considering abuse susceptible to

mutual correction by the parties, and viewing preser-

vation of the family as a core value, the family court

system encouraged and coerced reconciliation by 

battered women who sought the protection of the

legal system.31

The feminist movement of the 1960s and the bat-

tered women’s movement of the 1970s brought wife

beating back to public discourse and toward legal

reform.32 Critical to the response to domestic violence

is an understanding of the core features of violence

against women in intimate relationships:

Although the details of the assaults are shock-

ing, their meaning lies beyond the deadening

statistics documenting the severity and frequen-

cy of violence. Violence signifies crossing a

boundary in which violation and degrada-

tion, previously unacceptable in a loving rela-

tionship, are now used as tools of power and

coercion. Battering is far more than a single

event, even for the woman who is hit once,

because it teaches a profound lesson about

who controls a relationship and how that con-

trol will be exercised…Self-consciously exer-

cised, violence temporarily brings a man what

he wants—his wife acquiesces, placates him,

or stops her demands. As a form of terrifying

intimidation, violence signifies that the man’s

way will prevail even when the woman strug-

gles against this imposition.Leaving her in a con-

stantly vigilant state,violence forces a woman to

worry about the time, place, or reason for the

next attack. As trust is destroyed, life is never

quite the same again.33 [emphasis added]

Domestic violence involves instrumental, strategic

violence designed to enforce the privilege and rules of

the batterer. Tactics are more than physical violence and

include a penumbra of threats and actions to induce

fear, humiliation, social isolation, and resource depriva-

tion. Batterers “cast aspersions on the moral character,

parenting and mental health of battered women to dis-

credit them with those who might intervene.” They shift

responsibility for their behavior and violence to women,

and they “develop a convincing repertoire of reasons to

justify violent and coercive controls.”34

The complexity created by the combination of vio-

lence and coercive controls within the family context

required the development of an entirely new set of

assumptions:1) that individual family members had the

right to be free from abuse, and 2) that society, through

the function of the legal system, had a responsibility to

control and punish abusers’ behavior. The question

remained whether the most appropriate mechanism of

law to achieve these goals would be criminal law or

family law.
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This is the core tension between domestic violence

law and family law.Abusive behavior, which on its face

appears to constitute criminal activity, occurs in a fami-

ly context.The criminal law facet of domestic violence

law recognizes that one intimate partner is a perpetrator

and one is a victim in domestic violence cases and seeks

to hold the perpetrator accountable. Family law, on the

other hand, sees two intimate partners who need to

modify, dissolve, or otherwise regulate their relationship

with each other through cooperative acts that will

resolve their conflicts.

Today, every state integrates the separate criminal

and family law facets of domestic violence into the civil

form of relief known generically as a “civil protection

order” or CPO.35 This “grandmother of domestic vio-

lence law”36 is a revolutionary historical phenomena ini-

tially adopted in Pennsylvania in 1976.37 The essential

features of protection order codes now include the

identification of a perpetrator and a victim through a

fact-finding process and the provision of remedies avail-

able to the identified victims. These remedies include

exclusive possession of the home, no-contact and cessa-

tion of abuse provisions, custody relief, spousal and

child support, and restitution.

The advantages of embedding the CPO process

within the family law context are numerous. The civil

legal process gives battered women the capacity to ini-

tiate legal action against the abuser, rather than waiting

for the state to act on her behalf.A victim-directed and

expedited process, the civil law CPO gives courts the

broad judicial discretion that characterizes family law,

allowing for individually tailored and comprehensive

awards of civil, economic,and anti-violence relief to sup-

port a battered woman’s independence. The CPO

process in the family law context allows for flexible

duration of orders, often covering intimate relationships

that go beyond the marital relationship, and gives judges

the discretion to craft additional relief and coverage

based on the specific facts of each individual case.This

freestanding and unprecedented legal remedy is a

remarkable achievement of advocacy and community

change that affords survivors of domestic violence a

legal means to obtain enforceable and critical relief.

The theoretical triumph of the CPO cause of action,

however, is too often undercut by the assumptions that

dominate the family law context. Not surprisingly, the

identification of a parent as a “victim” in the CPO

process will lead to the assumption in the custody 

proceeding that the parent so labeled suffers from 

weakness, ignorance or denial, indifference, or impaired

caretaking ability. One reason for this is that lawyers and

judges, like so many individuals in our society, are 

reluctant to acknowledge the possibility that domestic

violence can ravage anyone’s life—thus, a person suffer-

ing from domestic violence must have some kind of 

vulnerability that makes her particularly susceptible to

being victimized.Another reason is the misguided view

that leaving the relationship should be the only goal for

domestic violence survivors and that failure to do so

“proves”that a woman’s parental fitness is compromised

by “violence-induced mental trauma.”38

Lawyers and judges subscribing to the “Why doesn’t

she just leave?” theory too often ignore the battered

woman’s experience-based determination that leaving

may be more dangerous to her and the child than 

staying. As a result, battered women seeking justice in a

family law context may well face two unnerving conse-

quences: more abuse from the batterer and state 

coercive authority to remove her children against her

will on the grounds that a “traumatized” parent is less fit

to care for her children than the parent who is respon-

sible for the abuse. This critical family law assumption

clouds the legal system’s capacity to see that the victim-

ized parent’s decision may have a secure foundation—

that the victimized parent is indeed capable of complex

thinking and acting, including performing subtle acts of

compliance, resistance, and direct action to further her

own and her children’s safety and autonomy in the

world in which she lives.39

Domestic Violence Law Core Values
In contrast with the family relationship, extreme

parental autonomy, and cooperative conflict-solving

assumptions that underpin family law jurisprudence,

domestic violence law is based upon the four corner-

stones of the vision to end violence against women:safe-

ty, agency, restoration, and justice.This is the legislative

pedigree of statutes addressing domestic violence. The

intent of the state legislatures that enacted these codes

was not to encourage communication and face-to-face

problem solving, as was their intent in developing mod-

ern divorce and custody laws. Rather, the legislative
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intent of domestic violence laws is to afford freedom

from abuse and provide a safe context in which sur-

vivors can make independent decisions about their own

and their children’s futures.

Safety is the transcendent goal of domestic violence

law and is every woman’s right.40 It involves freedom

from physical violence and the attendant vestiges of

threat and fear, circumscribed movement, anxiety for

one’s well-being as well as one’s children, diminution of

choice, imposed role, eclipsed resources, and collusive

community aligned with the batterer. A person’s safety

is idiosyncratic and dependent upon the person’s cir-

cumstance in the world.41

Agency is the ability to organize one’s life, and for

subordinated persons, such autonomy is “always partial,

contingent and emerging.”42 The domestic violence law

theory of agency is the ability to organize one’s life in

defiance of the abuser’s attempts at subordination. It

involves the ability to make and implement informed

decisions; to employ legal options; to avail one’s self of

community resources; and to access economic reme-

dies, housing opportunities, and educational programs.

Material resources are critical to this reclamation agen-

da. When battered women have inadequate material

resources, their choices necessarily become “more

coerced than would otherwise be the case.”43 As Susan

Schechter noted in 1982,“[E]mpowerment means gain-

ing control over the decisions affecting one’s life and

finding access to the resources needed to live decently.

. . . [W]ithout material resources—housing, jobs and suf-

ficient income—empowerment as a universal goal is

unreachable.”44

Domestic violence law is also premised on the

value of restoration, which calls for restitution and con-

ditions and awards that allow survivors to return to the

position they enjoyed but for the abuse. Monetary com-

pensation assists in this renewal of prior life material

conditions, but restoration also encompasses the invalu-

able aspects of maintaining or re-establishing social,

familial, and sacred relationships. One must be restored

to health, spiritual support, and a life without fear.The

restorative venue is the community of one’s choice.45

The fourth core value in the domestic violence law

framework is justice. Justice can only prevail in a socie-

ty free of domination and violence against women.This

concept includes holding the abuser accountable,

affording all parties due process, ensuring that the sur-

vivor’s claims are heard, treating people fairly and

respectfully, and guaranteeing equal access to legal

remedies and redress afforded under the promise of the

law.The law must be more than a “paper construct” and

must be made available and meaningful through the

actions and practices of lawyers and judges.The real test

of justice is what is afforded under the practice of the

law for those who may be subordinated the most.46

Comparing Domestic Violence and
Family Law Assumptions

There are inherent tensions in the family law

assumptions and domestic violence law assumptions. If

we understand these differences and the resultant diffi-

culty of applying them simultaneously, we can begin to

shape appropriate practice solutions that will further

the ultimate goal of ending domestic violence.To illus-

trate the conflicts and tensions that simultaneous—

rather than alternating—applications of family law

assumptions and domestic violence assumptions create,

we offer the following examples of domestic vio-

lence/family law tensions in custody proceedings:

EXAMPLE #1: An abuser repeatedly calls his

ex-wife at work and engages in strategic

threats and demands about the children’s

health and education. The custody court judge

does not believe that these actions are part of

domestic violence and that anything should

be done.

Domestic Violence Law Assumption: Take any

physical threat or harm seriously, including emo-

tional and financial abuse.

Family Law Assumption: The abuser’s actions

must constitute serious bodily harm or an immi-

nent threat of such in order to make domestic vio-

lence a primary factor in any court decision.

The first domestic violence assumption is derived

from the power and control essence of domestic vio-

lence and the core value of safety. As noted supra, the

fundamental nature of domestic violence is the instru-

mental schemata utilized by the batterer to maintain

domination over an intimate partner. Abuse is more

than physical harm—it is the constellation of tactics
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meant to induce fear and compliance.47 Threats of

homicide and suicide are real tactics utilized by batter-

ers. With or without prior threat, batterers do kill.48

Separation is no guarantor of safety, and if anything, may

increase a woman’s vulnerability in many respects.49

The family law assumption, on the other hand, aris-

es from the assumptions about constitutional rights to

autonomous parenting and reluctance for the state, here

the court, to choose “who is the better parent.” The 

family law assumption is quantitatively focused on the

status of the relationships, their creation or dissolution,

and their rights, not the quality of the relationships per

se. The preference for co-parenting (“two parents are

better than one”) and generous visitation equates into a

perspective that requires a large dose of one-sided phys-

ical violence before abuse is taken into account.50

EXAMPLE #2: A custody court judge is reluc-

tant to abridge or condition an abusive par-

ent’s right to access his children, even though

a judge in an earlier, related protection order

hearing found credible threats of physical vio-

lence directed at the other parent by the abu-

sive parent.

Domestic Violence Law Assumption: Safety is

more critical than access in custody and visitation

arrangements. Granting custody or visitation to the

abuser can place both the domestic violence 

survivor and child in danger.

Family Law Assumption: Parental influences and

access are most important, so it is better to allow

contact rather than deny visitation. Evidence of

emotional abuse or violence toward intimate 

partners may be irrelevant to the issue of some-

one’s fitness as a parent.

Prioritizing safety over access is the key feature of

this domestic violence assumption.51 Safety, as noted

supra, is defined broadly and includes freedom of move-

ment and liberty from an artificially fettered life of

oppression. Restricting the batterer’s access to the 

survivor and her children, in the domestic violence law

context, is more important than ongoing exposure of

the children to the abuser.52 Opportunities by the 

batterer to utilize the child(ren) as pawns and to engage

in separation assault must be contained.53 The 

commonly held belief that mere physical separation

from a batterer increases a battered woman’s safety is

challenged by the significant research showing that 

separation is potentially the most dangerous time for

battered women and their children.54 Finally, safety, not

access, is the primary focus because domestic violence

law recognizes that harm to a parent can also constitute

harm to children.55

The family law assumption, on the other hand, pri-

oritizes both parents’ access to the children over safety

concerns. Facilitating contact with the non-custodial

parent, generous visitation, and co-parenting character-

ize this approach.56 The belief or paradigm is that chil-

dren are better off with two parents, that parental influ-

ences are critical to the child, and that safety can be dis-

counted as the abuse is either not severe enough,or can

be assuaged. This standpoint is buttressed by the

jurisprudential underpinnings of family law previously

discussed—that the law is meant to protect fundamen-

tal parental interests and regulation of relationships.

EXAMPLE #3: A battered woman petitions the

court for custody of her children, and when

the court orders her to undergo mediation

with her abusive husband, she resists. The

court then questions her ability as the chil-

dren’s caretaker on the grounds that she mod-

els conflictive, rather than cooperative,

behavior.

Domestic Violence Law Assumption: Obtain

structured agreements and schedules through the

court process to avoid contact or negotiation for

the abused party; do not mediate.

Family Law Assumption: Both parties have equal

responsibility for working together to come up

with a mutual agreement regarding everything; any

party who won’t work with another party is

“unfriendly”—and less deserving of support.

This domestic violence law assumption is based

upon experiential knowledge of the history of the

abuser’s tactics of threats, coercion, and resource depri-

vation designed to assure primacy and dominion in the

relationship.57 Obtaining detailed agreements and

schedules for property, support, and child caretaking is

a method of setting limits on the batterer and respond-
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ing to his strategies.58 Court orders and process are 

critical because they are public and enforceable. On the

other hand, private processes such as mediation, while

useful in non-domestic violence cases, can create 

enormous dangers and inequities for battered women

because they are forced to make choices and 

agreements under threat of violence and coercion.59

While the domestic violence assumption seeks to

buffer the survivor of domestic violence from the on-

going coercive controls and harm of the abuser, the 

family law assumption governing this scenario facilitates

contact. General divorce literature on the impact of

divorce on children views “conflict” as a negative 

influence on children and co-parenting as a positive

influence.60 This research, combined with the family

law value of parental autonomy and judicial reluctance

to make qualitative choices about parenting, puts the

pressure onto the parties to resolve their differences

without excessive court involvement or process.

Alternative dispute resolution, primarily mediation, is

believed to be most conducive to building cooperative

parenting arrangements. This private resolution also

removes the court from primary decision-making.

This family law assumption promotes on-going 

contact between parents and parent/child as a primary

goal, with any parent critical of such arrangements

painted as “unfriendly” and not child-centered.This pre-

cept places survivors of domestic violence in the

“unfriendly parent” catch-22. If a survivor seeks custody

and visitation arrangements that limit contact, then they

are not “fostering relationships with the other parent”

and are less deserving of custody.Yet, if they do not take

action to protect their child, they are held responsible

for failure to protect. Moreover, certain actions taken by

the survivor to enhance safety and self-determination,

such as relocation or restrictions on access, may be

viewed in the false light of “animus” or “unfriendliness”

toward the other parent, or as instability on the part of

the protecting parent.61

EXAMPLE #4: In the course of a protection

order hearing, a mother asks the court not to

award either custody or visitation to the abu-

sive father. The court denies the request and

orders supervised visitation. Later, in a cus-

tody proceeding, the father asks for unsuper-

vised visitation and the mother asks that the

abusive father have only telephonic or video

cam communications with the child, because

she wants to relocate to an undisclosed loca-

tion for the safety of herself and her child.

Domestic Violence Law Assumption: Creativity

and persistence are important to outcomes that

will not further opportunities for control, harass-

ment, or abuse.

Family Law Assumption: Denying an abusive par-

ent custody/contact is an inappropriate attempt to

punish him.

In this scenario, the domestic violence assumptions

supporting the parent’s requests point to the domestic

violence survivor’s pursuit of safety and location in a

supportive environment (restoration). The remedies

sought by the protecting parent may be creative—

indeed,even unique—but they may well be grounded in

good safety planning that assesses indicators that an

abuser’s violence is life-threatening. Seeking structured

court relief, in combination with inventive remedies that

will forestall the batterer’s attempts to maintain domi-

nance, are the hallmark of good domestic violence 

representation practice. To a domestic violence victim

seeking safety and a supportive environment to raise the

children, the relocation and access requests are reason-

able, prudent, and necessary—not extraordinary.

To the traditional family law practitioner or judge,

the mother’s request may look like a deliberate attempt

to trigger a conflict, a maladaptive strategy pursued

solely to punish the other parent.This construct sows

the seeds for retaining and utilizing the scientifically

defunct and legally unjustifiable theory of parental

alienation syndrome (PAS) in custody cases.62 A flawed

and discredited theorem, PAS has a “dandelion”

resilience for a number of courts and custody evalua-

tors precisely because it draws upon family law values

of access and cooperation/friendliness. Moreover, the

PAS phenomenon tends to shift attention away from

the dangerous behavior of the batterer to the protect-

ing parent’s behavior. 63

EXAMPLE #5: An immigrant woman seeks a

protection order on the grounds that her U.S.
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citizen husband beat her two years ago and

has since threatened her and controlled her

by draining the family bank accounts, forcing

her to hand over her paycheck, and providing

her and her children with so little money that

at times they go hungry or without appropri-

ate clothing or medication. The woman not

only asks the protection order court to make

her husband vacate the family home, and stay

away from her and the children, but also asks

that the court order him to assist her in peti-

tioning for legal permanent residency status,

and to temporarily pay for the mortgage,

child support, health and life insurance, and

the costs of private tuition and medication for

their learning disabled son.

Domestic Violence Law Assumption: Weave

many forms of relief together to prevent an abuser

from using financial, property, or decision-making

power to harm the survivor and the children.

Family Law Assumption: Evidence of other, non-

family law proceedings regarding abuse are unrelat-

ed matters; at worst, utilizing more than one reme-

dy is viewed as strategic litigiousness.

The constellation of batterer tactics involving

resource deprivation is addressed by this domestic vio-

lence law assumption. In this scenario, the facts suggest

that the physical harm is “old” and unserious. Domestic

violence law, however, views the abuser’s tactics in this

case as strategically designed to fall “below the radar” of

the family court system, but no less damaging to the vic-

tim or her children. Domestic violence law considers

that the economic or material resource deprivations

contained here should be addressed in the protection

order cause of action,even though the physical violence

is remote in time. Access to material resources,housing,

living wage jobs, health care, child care, educational

opportunities, and support have a critical impact on the

effect of domestic violence on a survivor.64 Domestic

violence may be the cause of homelessness for 50% of

homeless women.65 Economic barriers and viability are

the greatest challenges for battered women who sepa-

rate from their batterers.66 Relocation is not without

cost.67 Obtaining court orders and seeking custody

relief takes the resources of time and economic subsidy.

It also may involve compromising support awards for

custody of the children.68

This restorative domestic violence assumption

involving comprehensive relief leads to a court strategy

seeking all possible remedies, often in multiple forums.

The maximum use of system remedies is sometimes nec-

essary and proper to respond to domestic violence.

From a family law viewpoint, however, this strategy

is considered extreme gamesmanship meant to get “a leg

up” in a later divorce or custody case or to circumvent

existing rulings from other proceedings. Yet, when it

comes to domestic abuse, it is more likely that battered

women are failing to assert their needs, rather than exag-

gerating incidents to manipulate courts.69 Moreover, a

common tactic batterers use in litigation, ironically, is

exactly the full court press of multiple hearings,

motions, and modification requests.70

EXAMPLE #6: A mother obtains a protection

order against the father of her child that gives

him visitation with the child only on alternate

Saturdays. The child’s birthday falls on a day

not scheduled for visitation, and the father

makes multiple phone calls to the mother

demanding time to see the child on the child’s

birthday. Even though the mother refuses, cit-

ing the visitation schedule in the protection

order, the father shows up at her home on the

child’s birthday and “crashes” the child’s cele-

bration with the mother and other relatives.

The father cries openly when the child’s grand-

father tells him to leave, and he says he is only

there because he didn’t want the child to think

he’d forget a special day like a birthday.

Domestic Violence Law Assumption: Hold

abuser accountable; enforce orders and respond to

violations quickly and consistently.

Family Law Assumption: The victimized party

has the responsibility for making the order and the

relationship work.

Domestic violence law assumes that the court will

take an aggressive approach to an abuser’s propensity to

eke out deviations from rules or orders restoring bal-

ance in a relationship.This vigilance is necessary to pre-

vent the abuser’s subtle attempts to resume power and
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control.71 Moreover, domestic violence law assumes

that courts will issue orders that are detailed, readily

enforceable, and comprehensive—anticipating the

problems likely to arise based upon the perpetrator’s

patterns and threats.72

Violations also require ramifications if they are to be

meaningful to recalcitrant parties.When the public,here

the courts, becomes involved in enforcing orders, then

the public takes a stand that gradually removes it from

complicity with an abuser’s acts of domestic violence.

Sanctions for violations send a message that the under-

lying legal proceeding is a serious undertaking, and that

the court will neither countenance disrespect toward its

authority nor overlook actions that suggest that the

abuser will continue to try to threaten or control.

The family law assumption, of course, differs. A

judge adhering to the norms of family law might assume

that certain violations of a protection order or custody

provisions are better left unaddressed because they are

“minor” infractions or “simple misunderstandings” that

do not impair the basic goals of communication and

cooperative decision making. When lawyers argue or

courts apply these values to facts like those outlined

above, they are assuming it is better for the parties to

resolve their differences privately, because conflict is an

inherent part of a post-separation family system and 

Domestic Violence Law Assumptions Family Law Assumptions

Physical harm must constitute serious bodily injury
and threats must involve imminent physicality. 

Parental influences and access are of primary
importance. 

Parties share equal responsibility to work together
to arrive at mutual agreement; parties should be
friendly and cooperative toward one another.

Denying on-going contact or access to children
for a parent is an inappropriate attempt to punish
that person.

Non-family law proceedings are unrelated matters
and use of other proceedings are viewed with
skepticism regarding party intent; litigants want to
get “a leg up.”

The parties are mutually and primarily responsible
for making the order and post-separation relation-
ship work.

Take ANY physical threat or harm seriously,
including emotional and financial abuse.

Safety is more critical than access.

Obtain structured agreements and schedules
through the adversary system to avoid con-
tact and negotiation for the abused party;
avoid mediation.

Creativity and persistence are important to
outcomes that will not further opportunities for
control, harassment, or abuse.

Weave many forms of relief together to pre-
vent the abuser from using financial, proper-
ty, or decision-making power to harm the
abused party.

Hold abuser accountable; enforce orders and
respond to violations quickly and consistently.
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children need problem-solving parents who are mutual-

ly inclined in their best interest. Additionally, lawyers

and judges may see this as a simple resource and case

management issue: that the court cannot be the ubiqui-

tous super-enforcer for the family, but rather, is there to

partition and assist with the stabilization of the new 

relationship, made necessary by divorce or disunion.

There is a zone of leeway placed upon party behavior

that belies the de jure orders of the court—not because

the court intends to encourage defiance, but because it

hopes to build party-based mutual reliance.

This family law assumption becomes extremely

problematic in domestic violence cases and has the

unintended consequence of undermining judicial

process as parties realize that orders of the court do not

matter.Worse, it removes the legal remedies that should

be available as of right, and it perpetuates the notion of

a law on the books versus the law in action.

The Domestic Violence Distinction Makes
a Difference

At the heart of these juxtaposed domestic violence

and family law assumptions are four dichotomous prin-

ciples that guide the practice parameters for courts and

representation.

1. Domestic Violence vs. Conflict

The foundational dichotomy of domestic violence

law and family law is domestic violence vs. conflict.As

discussed supra, the core features of domestic vio-

lence are the strategic, instrumental tactics and behav-

iors asserted by the batterer directed at or upon his

intimate partner, designed to induce fear and maintain

power and control in the relationship. This is gender-

based violence.73 It is more than physical assault. It is

the induction of fear and threats to harm one’s inti-

mate partner. The batterer views his authority in the

relationship as a right and privilege to be acknowl-

edged and maintained.

Interventions flow from this acknowledgment of

domestic violence, as courts and representatives ask

themselves: What do battered women need to be safe?

What types of orders and process will allow survivors to

regain measures of control over their lives? What sort of

relief or restitution will assist with safety and replacing

loss? The range of answers to these questions becomes

focused upon those things that will address the unremit-

ting instrumental and strategic use of violence. For

example:

� Resources to allow survivors to relocate or live in

their homes without the batterer;

� Custody and visitation provisions that increase the

ability of the protecting caretaker to maintain

healthy parent/child relationships;

� Support provisions that are immediate and auto-

matically withheld from income;

� Confidentiality of records and location information;

� Access to courts and remedies via representa-

tion; and

� Acknowledgment of the value of the advocacy com-

munity that brings survivors’ voices into the court-

room and that assists her with the services that fur-

ther a battered woman’s ability to employ options.

Vital, comprehensive resources and enforcement

become key.

The alternative approach is conflict-based. Conflict

connotes mutual responsibility for disagreements, prob-

lems, or antagonism. Conflict can be frequent and/or

“severe” and may be referred to by levels—“high” or

“low.” The tendency is to consider conflict a result of

stress, health problems, or alcohol and drug use. It may

be situational—such as a response to divorce or separa-

tion, job loss, or adultery.

Interventions developed through a conflict para-

digm focus on solving the problem through individual

conflict-resolution education, e.g., classes that teach the

negative aspects of unhealthy conflict; development of

skills to problem-solve disagreements positively; and

drug and alcohol treatment. The psychological under-

pinnings of conflict may be diagnosed through treat-

ment and addressed through counseling. Thus, court

interventions based upon this conflict approach tend

toward: 1) divorce education and parenting classes; 2)

marital and individual counseling;3) mediation;4) mutu-

al restraining orders; and 5) sanctions for those parties

that “flame” the conflict, e.g., are not friendly or that

“alienate” the other parent.
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2. Safety vs. Access

Intervention also differs depending upon how one

values safety and access, which is directly related to

whether a domestic violence approach or family law

approach is predominant. If one acknowledges the

lethality, harm, and fundamentally compromised par-

enting by batterers, then the comprehensive remedies

outlined supra will seem necessary and proper. On the

other hand, if the analysis of the court is that the parties

are enjoined in a mutually antagonistic relationship

characterized as “low level,” “not enough violence,”

“past or remote violence,” or a lack of “ongoing vio-

lence,” then the rubric of “sharing” the parenting, liber-

al visitation, and ongoing contact between the parties

becomes the prevailing practice, and domestic violence

survivors are asked to “get along” in the best interests of

their children.

3. Public vs. Private Legal Process

The domestic violence assumptions and family law

assumptions also break down by whether or not the

practice interventions arising from each tend toward

the use of public court process or private alternative

dispute mechanisms.

Public court process, judicial decision-making, and

meaningful review are the interventions encouraged by

the domestic violence law assumptions. Civil proce-

dures and court rules level the playing field for all liti-

gants, but especially for a battered woman subject to

her batterer’s coerced rule matrix.74 Hearings, motions,

and trials provide both parties the opportunity to pres-

ent their issues and get their day in court; for battered

women this allows their voices to be heard. Evidentiary

rules set the parameters for engagement and standards

for what can be considered. For battered women this

translates into protective provisions for confidentiality

and standards for expert testimony (see PAS discussion

supra). Stipulations and agreements through the court

process are, in fact, the norm. Judicial review and

enforcement of structured agreements is a positive by-

product of the public system that provides the back-

drop for attorney-negotiated settlements.

Affordable and informed representation for bat-

tered women in civil proceedings is critical.The system

is adversary-based,with courts making factual decisions

based upon competing presentations by the parties

who test, through cross-examination, each other’s case.

A well-trained lawyer’s use of case precedent, civil 

procedure, rules, motions, trials, and appeals becomes

the means to broker the rights and remedies afforded

by domestic violence law. A survivor attempting to 

navigate the legal system on her own is not likely to

know either her rights or court procedure. If she goes

forward pro se, she may not receive the remedies and

protections the individual situations demand. If she

goes forward pro se, the court’s neutrality is threatened,

as the judge is forced to help the survivor elicit the 

testimony and evidence she needs to make her case.An

unrepresented battered woman is more likely to face

great physical danger at the hands of an abusive partner

while waiting alone at the courthouse; she is also more

likely to be subjected to threats or actual harm if she

must engage in negotiation with an abuser. Pro se

litigants in domestic violence cases are not the system’s

mainstream “free standing adversaries.”75 It is a 

fundamental necessity for all battered women to have

opportunities to consult with, and be represented by,

an attorney when facing their batterer.

Alternatively, family law assumptions direct the use

of nonadversarial-based private dispute resolution.The

emphasis on mediation and therapeutic justice is 

logically sound if: these tools are used with non-domes-

tic violence families who will do better without 

litigation; based on the facts of the case, parental 

influences are so important that they trump safety

risks; the family’s only need is to have the judge

approve agreements they arrive at; the only issue before

the court is which parent is the best decision-maker

regarding the parenting of their children; and the court

offers processes that facilitate and educate parties to

develop problem-solving skills so that ongoing future

decisions can be made without court interference.

Unfortunately, from a batterer’s perspective, this

private process approach is exactly the ticket—as the

abuser prefers to keep things hidden or silent or away

from the court’s eye. Methods or processes that do not

intercede in the established relationship are undoubt-

edly advantageous to the one who has greater power.
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4. Ending Violence vs. Stabilizing Family

Relationships

Family law assumptions and values are,at their core,

about the establishment, preservation, and stabilization

of individual families. Family law and attendant assump-

tions are about the creation and disunion of these rela-

tionships, intra-family responsibilities, and appropriate

regulation and management of the family by the state.

Parental autonomy and privacy are core values.

Domestic violence law assumptions and values go

beyond family relationships, as the goal is to end vio-

lence against women. Perhaps most critical to reaching

this goal is the comprehension and application of a

seemingly simple truth—that not all battered women

are similarly situated.76 Differences have an impact on

the resources available to a particular battered woman

and the barriers that she may face in responding to the

violence used against her.77

Poor women, for example, are more vulnerable to

becoming homeless due to domestic violence and the

lack of affordable housing.78 Intermittent or nonexist-

ent child support payments, including bureaucratic

delays, have a negatively disparate effect upon women

living in poverty.79 Reliable transportation, decent child

care, and time off from work—all necessities for court

access—may not be available to poor women.

Representation in civil courts is not a constitutional

right for the indigent.80 Separation violence may also be

more frequent or severe for poor women.81

Race and ethnicity also have an impact on each bat-

tered woman’s experience. For example, batterers often

sabotage current and prospective employment of bat-

tered women through harassment at the workplace.

Survivors also may have extraordinary job absenteeism

due to caring for injuries, court, and social service

appointments, and transportation made unreliable by

the batterer. While all these things assuredly affect all

battered women across race and class, it is also the case

that African-American and Hispanic women face com-

pounding educational and employment discrimination

unlike white women.82

Another difference is that for some women, state

control over one’s life and the harm generated by the

state is a more complicated matter than for other

women. This context cannot be ignored if one seeks

interventions that assist, rather than do additional or

substitute harm.Calling the police, for example,or using

the criminal justice system present unique challenges

for many women of color. For example, the dispropor-

tionate rates of incarceration for African-American men,

including the risk of police brutality and lethal encoun-

ters, can make police response a less viable option for

black women than for white women.83 African-

American women are quite likely disproportionately

affected by inappropriate dual-arrest in domestic vio-

lence cases, just as African-American children are dis-

proportionately represented in the CPS system.

Immigration status concerns and language barriers cre-

ate different burdens for battered Latinas and other

immigrants.

The intersection of poverty and race is also impor-

tant. Deportation of a batterer for a poor, undocument-

ed Latina may force economic deprivation.84 Poor

African-American women in urban areas are more likely

to live in neighborhoods that have a higher rate of

poverty than poor urban white women resulting in less

access to social services.85 Services, moreover, may fail

to meet the needs of women of color.86 Non-English

speakers are seriously disadvantaged in courts, legal

services, advocacy programs, and social services.

Domestic violence assumptions and values require

that we recognize battered women as individuals with

unique capabilities, strengths, burdens, and barriers

who, despite compromised options, are able to evaluate

the strategies needed to respond to the violence that are

in their own best interest.While safety is the overarch-

ing goal, it cannot be implemented without regard to a

battered woman’s agency and the context in which she

lives her life, e.g., poverty. Domestic violence survivors

are more than “battered.” Understanding and then

responding to that fact is no small feat. Interventions

often are “universal” due to ease of administration,

bureaucratic inertia, funding restraints, and professional

burnout. At the same time, universal interventions may

also be widely applauded by the advocacy community,

fundable, and actually successful for many battered

women. Mandatory arrest is a classic example of the lat-

ter.87 “One size fits all” family service plans in child pro-

tection cases are a prime example of the former. Yet,

there is no one universal battered woman. Legal system

practices that are based upon generic assumptions

about battered women without regard to the diverse
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circumstances in which they live their lives are destined

to be irrelevant, potentially detrimental, and unsafe.

Transforming Judicial and Legal Practice to End

Violence Against Women

“[T]imes can blind us to certain truths and

later generations can see that laws once

thought necessary and proper serve only to

oppress. As the Constitution endures, persons

in every generation can invoke its principles

in their own search for greater freedom.”

— Justice Kennedy in Lawrence v. Texas

(2003).88

“[T]he obligation of the court is to implement

the purpose of the law, which is to do justice,

and not to mechanically apply established

principles of law, even when they compel an

absurd result.”

— Judge Imbriani in D’Arc v. D’Arc (1978).89

Addressing a domestic violence case under a fami-

ly law construct is problematic at best, dangerous at

worst. Batterers must be held responsible for their ter-

ror, harm, and lethal violence; concomitantly, court and

representational practices and intervention should not

be unwitting allies or silent partners of subjugation,

bias, and burden. Practical, transformative practices are

needed and should:

1. Improve Competency

Domestic violence is a complex substantive field.

The harm that can come to parties by inappropriate or

“wrong” judicial judgments and orders is daunting and,

appropriately, concerns many courts. Some judges,

however, respond to the burden of decision-making by

abdicating their authority to rule. Others may resort to

rote decisions because that is how they have always

done things. Neither response is adequate.90 Ongoing

training and education is critical. It is not, however, the

cure-all. Knowledge gained through training must be

actualized into practice changes for it to mean any-

thing.91 Justice-making courts are those that continual-

ly strive to improve their domestic violence compe-

tency through critical reflection and action.

Concrete Suggestions to Improve Competency:

� Regularly attend local and state domestic violence

training

� Attend national domestic violence trainings

� Develop indices reviewing domestic violence law

and cases

� Utilize technical assistance resources available in

your state or nationally through the Domestic

Violence Resource Network92

� Share resource information with local attorneys

and other judges

� Encourage attorneys to fully brief the court on fac-

tual and legal issues

� Develop a domestic violence library93

� Recruit colleagues to join in the work to improve

competency

� Take action to reduce bias (see below)

2. Reduce Bias

The goal is to end the violence directed at women

as a group and across race, ethnicity, immigrant status,

class, and other differences. Failure to critically examine

and respond to bias and how it renders unequal justice

leaves the root causes of domestic violence 

unaddressed. For example, an assumption that “a history

of domestic violence” for custody purposes requires

police reporting of incidents seems logical on its face.

However, it simultaneously ignores battered women

who are not safer when they call police,or who will not

call the police because it leads to elevated harm to

themselves or their partner. Sometimes courts assume

that custody relief should not be ordered in a protection

order proceeding,but should await a divorce or separate

custody action. Waiting, in and of itself, is a class 

privilege, as those with greater resources can afford 

necessary representation, additional days off of work,

requisite child care, reliable transportation, and alterna-

tive safe places to stay.

Justice-making courts are those that work to 

overcome their own privilege and bias. The crux of 

justice-making for courts is the critical analysis of one’s

own biases and the effects that these have on decision-

making, and then working to eradicate them through

both individual case disposition as well as through the

overall administration of the court.
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Concrete Suggestions to Reduce Bias:

� Take action steps to improve competency (see

above)

� Support Continuing Legal Education Programs on

Elimination of Bias94

� Make quality court interpretation a priority

� Implement recommendations of State Gender Bias

Task Forces95

� Ensure accessibility of the courthouse

� Include diversity material in your domestic vio-

lence library

� Learn about “living wage” and the cost of basic

necessities in your local community such as hous-

ing, food, child care, and health care96

� Invite and encourage “Courtwatch” activities,

including citizen review panels

3. Afford Equal Access to Justice and Ensure 

Due Process

For a battered woman, representation is a funda-

mental necessity required to employ legal options.A fair

hearing, an opportunity to have one’s cause of action

heard or defended, is basic to providing justice and

assuring excellence in judicial practice. Court process

and judicial demeanor, in this regard, greatly impact sur-

vivors of domestic violence.97 Courts must be willing to

scrutinize their own performance and to modify deci-

sions when appropriate.98 Justice-making courts are

those that actualize the law for the most vulnerable so

that everyone can utilize its protections and remedies.

Concrete Suggestions to Afford Equal Access 

to Justice and Ensure Due Process:

� Take action steps to improve competency and

reduce bias (see above)

� Seek feedback from litigants, local domestic vio-

lence advocates, attorneys, and others regarding

your courtroom demeanor

� Make timely decisions based upon facts and law

� Ensure that proceedings occur “on the record” only

� Work with your local bar association, Legal

Services program, and Domestic Violence program

to increase funding for representation for indigent

litigants

� Consider attorney fee awards to allow parties to

hire counsel or pay for existing counsel

� Utilize in forma pauperis statutes to afford liti-

gation expenses for parties

� Schedule sufficient court time for cases, includ-

ing eliminating delays between hearings

� Develop protocols and procedures to improve

outcomes for pro se litigants

4. Be Resource-Enhancing in Court Relief 

and Process

Interventions that amplify resources for battered

women are the most promising because they assist with

removing barriers to separation from the batterer and

they help women and children to live decently. In a

recent national study, women reported that domestic

violence and sexual assault, equal pay, health care, and

child care are their top priority issues.99 We know that

legal strategies collapse amidst economic need.100

There is a cost to safety. While material resources are

crucial, social and informational resources are also

important.101 Justice-making courts approach resource-

based relief and process as necessities, not luxuries, to

ending violence.

Concrete Suggestions to Be Resource-

Enhancing in Relief and Process:

� Take action steps to improve competency, reduce

bias, and afford equal access to justice and ensure

due process (see above)

� Provide non-mandatory referrals to local domes-

tic violence programs and other community

agencies

� Provide quality child care for litigants

� Establish and enforce adequate and immediate

support awards and insurance coverage in 

protection order cases102

� Award and enforce relief that will enable 

survivors to establish or continue their employ-

ment, e.g., return of vehicles, no-contact provi-

sions at the workplace

� Provide reimbursement for wage loss or loss of

job training due to court proceedings

� Provide relief that will enable battered women to

live in safe housing
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Conclusion
The promise of the legal system is that it can offer

redress and resources to survivors of domestic violence.

Law, however, is an imperfect tool.103 It is not self-

enforcing.104 The considerations, exemptions, and pre-

sumptions of domestic violence, embedded within the

family law jurisprudence and values, are promising

tools—but they are not accessible to all battered

women. Freedom from domestic violence is a human

right that should be enjoyed by all. Professionals have a

moral responsibility to offer this central human right

guaranteed by the principles of the law to all battered

women. Through the work of the courts and lawyers

who rise to the challenge of actualizing justice, a collec-

tive transformation is underway.
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