
Evidence-Based 
Prosecution in 

the Aftermath of 
Crawford v. Washington

Recently, the United States Supreme Court created 
major concerns around the country for domestic vi-
olence and child abuse prosecutors with its rul-

ing in Crawford v. Washington, 124 
S. Ct. 1354 (2004). In cases where the 
witness is unavailable at trial and 
has never been subjected to cross-ex-
amination, Crawford v. Washington 
establishes that the introduction of 
a statement made during a police 
interrogation violates the Confron-
tation Clause. This ruling may im-
pact evidence-based prosecutions 
of domestic violence cases — unless 
prosecutors are diligent in under-
standing Crawford and in distin-

guishing the ruling from the well-established 
hearsay exceptions that support most evidence-based 
domestic violence prosecutions around the country.
Published decisions interpreting Crawford are already 
being seen around the country, and they continue to sup-
port admissibility of many of the statements relied upon 
in those domestic violence prosecutions conducted with-
out the testimony of the victim in the prosecutor’s case 
in chief. In the aftermath of Crawford, prosecutors in the 
San Diego City Attorney’s Office - Domestic Violence Unit 
(DVU) have been successfully advocating for the admis-
sibility of excited utterances and other crucial evidence. 
San Diego’s pleadings demonstrating how to admit non-
testimonial statements are being shared with other pros-
ecutors around the country; the motions are available on 
our website, at www.sandiegodvunit.org.

The key advocacy issue for evidence-based prosecu-
tion initiatives will be to establish that most hear-
say evidence is not “testimonial” under the concepts 
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discussed in Crawford. In fact, many of the key statements 
of victims and children witnesses in domestic violence cases 
are not the result of “interrogation” and should not run afoul 
of Crawford. In addition, the DVU is evaluating how it might 
introduce legislation in California to circumvent Crawford 
given the language in Crawford about “state's rights,” spe-
cifically a state’s right to determine its own trustworthy and 
historical hearsay exceptions. For example, if a dying decla-
ration is still trustworthy, the same rationale can apply to 
an excited utterance.

In the alternative, prosecutors need to be reminded that 
simply because a victim must be available does not mean 
she has to be put on the stand or forced by the prosecu-

tion to testify. The defense has had and continues to have 
the ability to subpoena the victim to testify in their case. If 
the prosecution subpoenas the victim but does not put her 
on the stand, she is available and subject to cross-examina-
tion by the defense if they choose to call her. However, in 
California a victim’s failure to appear does not subject her 
to a jail sentence. The victim is statutorily protected from 
re-victimization.

 By Casey Gwinn, JD, San Diego City Attorney

VAWA Turns Ten

Pat Schroeder, former Representative of Colorado, and Debby Tucker,  
Executive Director of the National Center and cofounding chair of the National 
Network to End Domestic Violence (and then Executive Director of the Texas 

Council on Family Violence) share a smile at a reception in 1994  
honoring the sponsors of the Violence Against Women Act.

See page six for photos and more !
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Non-stranger Sexual 
Assault Resources
National Center FAQ on sexual violence: 
www.ncdsv.org/images/SV_FAQs.pdf 

National Center sexual violence links and 
publications pages: 
www.ncdsv.org, under Resources

Comprehensive investigation manual: 
“Successfully investigating acquaintance 
sexual assault: a national training manual for 
law enforcement,” National Center for Women 
& Policing, 2001:
www.vaw.umn.edu/documents/acquaintsa/ 
acquaintsa.html

Article on law enforcement and prevention 
on college campuses:
“Acquaintance rape of college students,” by 
Rana Sampson, Office of Community Oriented 
Policing Services, 2002:  
www.popcenter.org/Problems/ 
problem-acquaintance.htm

Other good links
Office on Violence Against Women's 
information about sexual assault (including 
a list of government documents from 
the National Criminal Justice Reference 
Service on rape and sexual assault victims; 
lots of statistics and some information on 
investigation): 
www.ojp.usdoj.gov/vawo/SexAssaultInfo.htm

San Diego Police Department's professional 
resources for sexual assault response teams: 
www.sannet.gov/police/about/proresources.shtml

Sexual Assault Training & Investigations' 
sexual assault resources: 
www.mysati.com/resources.htm

Violence Against Women Online Resources' 
sexual assault information: 
www.vaw.umn.edu/library/sexassault

Crawford v. Washington, continued from page 1

The principle remains, nonetheless, that the prosecu-
tor need not seek any sanction against the victim if 
the victim fails to appear. In San Diego, the DVU is 
developing a procedure to subpoena victims to come to 
the San Diego Family Justice Center rather than to 
the courthouse. This will allow a victim to meet with 
a community-based or system advocate and have all 
the support of the Family Justice Center without hav-
ing to be in court with her abuser. The victim is then 
“available” and “subject to cross-examination” if, after 
her hearsay statements are used by the prosecution, 
the defense chooses to call her. Yet the victim does 
not have to face the intimidation of the courthouse 
interaction with her abuser.
Prosecutors need to be thinking far more strategically 
in developing strategies to continue pursuing offender 
accountability while still prioritizing victim safety.  
Some cases may have to be dismissed until appellate 
court rulings that flesh out the proper procedures 
in each state in the aftermath of Crawford develop 
around the country. To do everything possible to pro-
tect victims, state legislation enabling evidence-based 
prosecution needs to be a priority across the country.
Final Thoughts

Those who cheer Crawford as a vindication of a 
battered woman’s right not to “press charges” 
are misguided. This was not the purpose of 

Justice Antonin Scalia’s opinion in Crawford, and 
Crawford should not be construed as bringing about 
such a result. Crawford presents a dangerous rul-
ing for victims of domestic violence and is, at best, 
uninformed about the consequences for such victims.  
Evidence-based prosecution continues to hold great 
promise for offender accountability. This is no time to 
turn back from 20 years of progress — initiatives to 
develop greater and greater support and advocacy for 
victims should become an even higher priority.
For example, since the advent of San Diego’s Family 
Justice Center, there has been a dramatic reduction 
in the number of victims who drop charges or refuse 
to prosecute. Because the Family Justice Center 
wraps victims in the services and advocacy of over 20 
different organizations, they are less likely to recant 
and far less fearful of and hostile toward law enforce-
ment intervention for the offender.
Perhaps Crawford should push more communities 
toward greater comprehensiveness in services for 
victims, rather than in the direction of backlash poli-
cies that will further victimize those suffering from 
violence and abuse. 

To read the Supreme Court decision, go to www.ncdsv.org 
and click on Resources, then on Publications, then on Legal. 
 
For more information about the San Diego City Attorney’s 
Office Domestic Violence Unit, visit www.sandiegodvunit.
org or the website for the Family Justice Center:  
www.familyjusticecenter.org. 


