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A Secondary Offense Worth Preventing:
Restricting the Pro Se Defendant’s Ability to
Personally Question Child Abuse Victims
By David Pendle and Amanda Appelbaum1

S

he stayed on the roof of the courthouse for three hours.Threatening to
jump, her legs dangled over the edge
while observers 12 stories below begged her to
reconsider. But this precarious position, flirting
with near certain death, provided the woman
more comfort than her immediate alternative,
the courtroom.

The 21 year-old woman was scheduled
to testify and confront her alleged childhood abuser, Salvador Aleman Cruz.The
woman was only a toddler when Cruz
started dating her mother.The molestations soon followed and continued for
four years. Cruz was now charged with
multiple counts of child molestation and
rape of a child. But the thought of him
directly questioning her about the events
of her childhood was too much to bear.
Cruz had elected to proceed without
an attorney.Although he was assigned
stand-by counsel, Cruz was personally
conducting the cross-examination of
witnesses.The woman’s mother was on
the stand for much of the morning and

the woman was scheduled to testify next.
Instead, she made her way to the top
floor of the King County Courthouse in
Seattle, found a rooftop door that was
inadvertently left unsecured, and texted
the assigned deputy prosecutor that she
was going to jump. She reportedly told
prosecutors that she would rather die
than face Cruz.2 After hours of anxious
negotiations, Seattle police officers were
finally able to secure the woman’s safety.
Coincidentally, only months prior
the Washington State legislature considered a bill that could restrict a pro se defendant’s ability to personally question
witnesses.3 The bill was in response to
another pro se defendant who further
traumatized his alleged rape victim
through his cross-examination.This defendant took full advantage of his unfettered access to the victim, interrogating
her for two full days, smirking as she recounted the painful details of the rape,
and repeatedly disregarding pretrial orders and any notions of decency.4 The
prosecutor described it as the most of-

N AT I O N A L C E N T E R

FOR

PROSECUTION

OF

CHILD ABUSE

1

fensive line of questioning she had witnessed in 10
years of practice.5 The bill unanimously passed in the
State House, but stalled in the Senate’s Judiciary Committee over concerns that any restrictions on a pro se
defendant’s ability to question victims would violate his
Sixth Amendment right to confront witnesses.
This article examines the extent of a pro se defendant’s right to directly cross-examine his alleged victims, particularly victims of child sexual abuse.The
article explores the intersection between the defendant’s right to proceed pro se, right to confront witnesses, and any rights afforded to victims through state
statutes or constitutions.The article then outlines potential avenues that prosecutors can use to prevent abusive pro se defendants from exploiting the process to
further terrorize their victims.
Proceeding pro se: the reasons and the right
While no national level statistics are maintained on the
number of defendants that proceed pro se, many states
report that the proportion of defendants that chose to
do so is increasing.6 The motivations for waiving the
right to counsel likely run the gamut. Defendants may
lack confidence in or have a personal dislike for their
attorney; they may be egotistical or mentally unstable;
or they may perceive a tactical advantage — the ability
to personally address the jury, potentially garner sympathy, and directly cross-examine their accusers.
The right of a defendant to proceed pro se was only
firmly established by the United States Supreme Court
in 1975 in Faretta v. California.7 The right was found
implicit in the fundamental Sixth Amendment right to
present a defense.8 As the Faretta Court stated,“[t]he
right to defend is given directly to the accused; for it is
he who suffers the consequences if the defense fails.”9
Unlike the explicit Sixth Amendment right to
counsel, which is in effect until waived, the right to
self-representation must be asserted.10 Given the liberty
interest at stake for a defendant, as well as the inherent
complexities of trial, this right can only be exercised
after a defendant voluntarily and intelligently elects to
proceed without counsel.11 Pro se defendants are generally expected to be self-sufficient in navigating court-
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room procedure, filing relevant motions, making timely
objections, and otherwise complying with evidentiary
and ethical standards.A trial judge “is under no duty to
provide personal instruction on courtroom procedure
or to perform any legal ‘chores’ for the defendant that
counsel would normally carry out.”12
The trial judge may, however, either terminate selfrepresentation or appoint “standby counsel” over the
defendant’s objection as long as that participation does
not deny the defendant “a fair chance to present his
case in his own way.”13 The Supreme Court has explained that a pro se defendant is “entitled to preserve
actual control over the case he chooses to present to
the jury,” and that “participation by standby counsel
without the defendant’s consent should not be allowed
to destroy the jury’s perception that the defendant is
representing himself.”14 Nonetheless, it is clear the right
to self-representation is not absolute:“[T]he government’s interest in ensuring the integrity and efficiency
of the trial at times outweighs the defendant’s interest
in acting as his own lawyer.”15
Where self-representation and
confrontation rights converge
Any restrictions on a pro se defendant’s ability to personally cross-examine his victims necessarily implicates
several constitutionally protected rights, including selfrepresentation, confrontation, and any rights afforded to
victims or protecting the dignity of the process.The
seminal case on point is Fields v. Murray, in which the
Fourth Circuit held that the trial court indeed had the
discretion to preclude a defendant from personally
cross-examining the young girls that had accused him
of sexual abuse.16
Fields lived in a trailer home with his mother and
12 year-old daughter.17 His daughter’s friends frequented the Fields’ home, and would often stay the
night.As the girls prepared for bed, Fields developed a
routine where he would give each girl a handful of
sleeping pills, claiming they were vitamins. Fields then
gave the girls backrubs as they fell asleep, which devolved into fondling their private areas; he would often
lead one of the girls into his bedroom and rape her.18

This routine was only interrupted when a child refused
to take the “vitamins,” was awake for the abuse, and
then reported it to an adult.19 At trial, Fields insisted
upon representing himself, claiming that the children
were lying but would not lie to his face.20 The trial
court denied his request to personally examine his accusers, instead allowing Fields to write his questions for
his standby counsel to read. In response, Fields claimed,
“Well, then, there won’t be any justice in this courtroom.”21

The “State’s interest in the physical
and psychological well-being of child
abuse victims” could be a “sufficiently
important” public policy to curtail the
defendant’s confrontation rights.
On appeal, the Fourth Circuit first looked to Maryland v. Craig, in which the U.S. Supreme Court analyzed whether a state statute providing for child victims
of sexual abuse to testify via one-way closed circuit television violated a defendant’s right to confrontation.22
The Court in Craig held that, so long as the “reliability
of the testimony was otherwise assured” and the denial
of face-to-face confrontation was “necessary to further
an important public policy,” the confrontation right
could be restricted in such a manner.23 The Court reasoned that the core elements of confrontation — oath,
cross-examination, and observation of the witness’ demeanor — were fully preserved.24 And the “State’s interest in the physical and psychological well-being of
child abuse victims” could be a “sufficiently important”
public policy to curtail the defendant’s confrontation
rights.25
The Fourth Circuit reasoned that if a defendant’s
confrontation right could be limited in the manner
provided in Craig, his self-representation right could
likewise be limited.26 The court noted that the while
the confrontation right has always been guaranteed explicitly in the Sixth Amendment, the self-representation
right was only found implicitly in 1975 (and then with

the dissent of three justices) and has been universally
recognized as not absolute.27 In applying Craig’s analysis,
the Fourth Circuit concluded that the right to self-representation could be restricted as long as the purposes
of the right were “otherwise assured” and the restriction was “necessary to further an important public policy.”28
As to the first prong, although Fields was denied
the ability to personally conduct the cross-examination
of the young girls, his right to control the case and
present his chosen defense would have been “otherwise
assured” because he could have specified the questions
to be asked of the girls and controlled every other aspect of his defense.29 Similarly, the perception that
Fields was representing himself would have been “otherwise assured” because he could have conducted every
other aspect of the trial, preserving his “dignity and autonomy.”30
Further, in comparing the harm at issue to that in
Craig, the court found that the State had an “extremely
important interest” in protecting the young witnesses
by preventing Fields from personally cross-examining
them.31 The court held that the State’s interest here was
“at least as great as, and likely greater” than that in
Craig, where the interest was simply protecting children
from the emotional trauma of having to testify in their
alleged abuser’s presence.32 Therefore, the court determined that the interest in protecting the psychological
well-being of the girls was sufficiently important to
outweigh Fields’ right to personally cross-examine
them.33
The victim’s rights — yes, they have some
Several other courts have used the Fields analysis, or
one analogous to it, to reach similar holdings protecting
and validating the rights of crime victims.34 State
statutes and many state constitutions already afford victims certain rights throughout the criminal process.35
Often these rights relate to notice or participation, but
many also include the right to be treated with fairness,
dignity, and respect, and to be protected from intimidation or harassment.36 Because this is an especially difficult process for child victims, it is important that
prosecutors inform courts of these basic rights through
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pre-trial motions.37 These rights include “child
friendly” language accommodations such as using a
“child friendly” oath, prohibiting intimidating questioning, and mandating attorneys to ask questions in a
“developmentally and linguistically appropriate manner.”38 Other accommodations involve allowing the
child to bring a “comfort item,” therapy animal, or support person to court; or to have the courtroom adjusted to fit the needs of the child (e.g., sit on a pillow
or in front of the witness box if the child can not see
over it).39
Prosecutors commonly feel these rights are neglected, or even trampled upon, by trial judges who may
seem more concerned with the potential of reversal associated with violating a defendant’s rights. Nonetheless, it is important to remind judges that these
important rights exist and must be balanced with the
rights of the defendant. In states that afford crime victims constitutional rights, this balance can be achieved
more easily, as the rights are to be protected and enforced in the same manner as a defendant’s rights
would be protected and enforced.40
Assessing and establishing the
need for accommodation
Not every victim will need shielding from a pro se defendant. There may be cases where the defendant’s personal questioning of the victim will do him
considerable harm in the eyes of the jury.And older
victims, or victims not well-known to the defendant,
may be less traumatized by such confrontation.The
strategic decision of whether to protect the victim, and
to what extent, is of course best left to the assigned
prosecutor, who should consult with the victim, victim’s advocate, and others close to the victim where appropriate.
If it is decided that some measures are likely necessary to protect the victim from further trauma, a pretrial hearing to establish the victim’s specific need is
generally required for the victim to be questioned in a
specialized manner.Although the Fourth Circuit in
Fields did not require a separate necessity hearing, the
court noted that there was ample evidence of necessity
from the defendant’s own statements, the facts of the
4
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case, and the record, which revealed in part that one of
the young victims had cried on the stand during a preliminary hearing due to her embarrassment. Conversely, however, the Supreme Judicial Court of
Massachusetts, addressing the same issue, held that the
trial court had insufficient facts to support necessity
where it only considered that the child was eleven, was
the pro se defendant’s daughter, and the defendant was
charged with indecent assault and battery.42 While jurisdictions have differed on whether and to what extent a
hearing is necessary, considering what is at stake on appeal, a pretrial hearing to flesh out the need for the accommodation is the best practice.43
The need should be based on psychological evidence of the probable emotional harm to the victim. In
Craig, the U.S. Supreme Court did not define necessity,
but held that it was more than mere nervousness or fear
of testifying generally; instead the trauma must stem
from the victim’s personal fear of the defendant.44 Such
necessity is best demonstrated by the victim’s therapist,
counselor, or a licensed psychologist or psychiatrist, but
even a parent or teacher may be permitted to lay the
foundation depending on the jurisdiction.45 The need
may also be justified by the facts of the underlying incident or the defendant’s aggressive or manipulative behavior since the incident. For the latter, look to the
defendant’s behavior during court proceedings or as
captured on jail phone recordings or other communications. Statutes permitting the use of closed circuit television (CCTV) for child witnesses can be used as a
guide, as they similarly require a hearing to establish
necessity.
Accommodations available
There are numerous accommodations that should be
considered to protect sexual assault victims from pro se
defendants. Some accommodations, such as utilizing
CCTV and videotaped depositions, have long been
codified and have survived constitutional challenge.46
Others, such as appointing standby counsel to conduct
the cross-examination, have long been utilized and relied upon by courts.47
Where standby counsel is appointed, the defendant
is usually allowed to write out questions for counsel to

ask so as to preserve his right to represent himself.
Sometimes defendants will have a choice between sitting next to standby counsel and providing the questions directly, or communicating the questions to
standby counsel through headphones.48 A special jury
instruction regarding the standby counsel’s role may be
warranted. For example, an appropriate instruction may
state that the victim’s questioning was conducted by
stand-by counsel as a convenience to the defendant and
not as a result of the victim fearing the defendant or
the court believing the defendant was guilty.Alternatively, a pro se defendant may opt to have the judge directly read the questions. Because this method would
allow the defendant to ask every question he wanted, a
defendant’s right to control the case would be assured.
Child-specific accommodations are especially important, even where other accommodations like
CCTV or standby counsel are utilized. Language-oriented protections would provide the court control over
the tone and nature of the cross-examination (no matter who is asking the questions) and would help minimize any fear or intimidation the child is feeling. Other
special procedures to consider include installing a oneway screen or other barrier between the defendant and
the witnesses, conducting closed sessions out of the
courtroom, and placing the defendant and the witnesses
in separate rooms.49
To deter a defendant from proceeding pro se to
begin with, some judges suggest advising the defendant
in advance that his standby attorney will not be permitted to take over the case after cross-examination.50
At a minimum, the defendant should be required to
submit questions in advance and to remain at the table
or behind a podium while questioning the victim.
These types of accommodations — in addition to the
basic treatment of child victims51 — may prove beneficial.
Importantly, in terms of the ability of the defendant
to actually confront and question a witness, these accommodations leave him in no worse position than the
typical defendant, fully assisted by an attorney that conducts the cross-examination. In that sense, such accommodations do not even implicate the confrontation
clause.

Moving forward — striking a balance
The 21 year-old victim who threatened to jump off a
roof rather than be cross-examined by the defendant
never ended up testifying. Rather than force her to be
re-traumatized by personal confrontation, prosecutors
chose to dismiss the charges against Cruz that pertained
to her.While there were other victims who testified
against Cruz, and he was thankfully convicted, the 21
year-old found no redemption in the courtroom.52 She
lost her day in court because the defendant attempted
to victimize her through a court-sanctioned exploitation of his pro se rights — a preventable secondary offense.
If Washington State’s bill had become law, perhaps
the judge would have restricted the manner and means
by which the defendant could cross-examine the victim. As of September 2011, the bill is still pending in
the State House.53 It is the first of its kind in the
United States, although British courts already prohibit
defendants from personally cross-examining the victim
in a sexual assault case.54 Both federal and state legislatures should enact statutes allowing the judge, upon
motion or at his own discretion, to either prohibit or
set clear boundaries on the pro se defendant’s cross-examination of sexual assault victims. Until then, whenever a sexual assault defendant proceeds pro se, especially
where the victim is a child, prosecutors should immediately assess the victim’s needs and be prepared to file
motions requesting appropriate accommodations.
Judges have broad discretion when it comes to assuring
a defendant’s right to self-representation and a fair trial.
What better reason to exercise that discretion than to
protect a victim’s right to testify free from secondary
exploitation at the hands of her abuser.
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