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Final HUD VAWA Rule  
Issued: October 27, 2010   
 
Background 
The Violence Against Women Act (VAWA) was reauthorized in 2005 and included important housing 
protections for victims of domestic violence.  This version of VAWA amended federal housing law to ensure 
victims had equal access to public housing and could not be evicted solely due to victim status.  In 2008, 
the federal Department of Housing and Urban Development (HUD) issued an “interim rule” on the VAWA 
2005 housing protections afforded to victims, and provided opportunity for public comment.  A coalition of 
38 organizations, including NNEDV, submitted comments in response to this rule in January of 2009.  On 
October 27, 2010, HUD issued the final rule. (http://edocket.access.gpo.gov/2010/pdf/2010-26914.pdf)  
 
The final rule and its preamble resolve many of the issues raised in the comments.  Overall, the final rule is 
a marked improvement over the interim rule and should help advocates working on behalf of survivors and 
with public housing authorities.  In many sections, the preamble to the rule notes that further guidance will 
be provided by HUD.  This further guidance should build upon the rule and help public housing authorities 
implement the VAWA housing protections.  NNEDV and our national allies have begun and will continue to 
provide further comment to HUD to help shape the guidance issued.   
 
This memo provides a summary of the comments on the interim rule, the results in the final rule, and 
clarifies the implications of these changes for the field.   
 
Actual and imminent threat as a cause for eviction of victims of domestic violence, 
dating violence and stalking  
 
VAWA 2005 prohibits eviction of tenants who are experiencing domestic violence, dating violence or 
stalking unless the person’s tenancy causes an “actual and imminent threat” to the personnel or other 
tenants. Only under this specific situation can a public housing authority (PHA) legally evict a victim based 
on the actions or threatened actions of the perpetrator.  Therefore, it is critical to victims’ housing stability 
that the regulations governing this set of actions are clear and limited.   
 
The interim rule stated that the threat had to be “actual or imminent” and interpreted the term “imminent 
threat” too broadly.  Public comments recommended further clarifying this phrase.  With regard to this 
phrase, the final rule:  

 Makes clear that eviction, termination of tenancy, or termination of assistance requires an actual 
and imminent threat of violence that is proven with objective evidence; 

 States that the actual and imminent threat exception should be utilized only when there are no 
other actions that could be taken to reduce the threat; including, but not limited to, transferring the 
victim to a different unit, barring the perpetrator from the property, contacting law enforcement to 
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increase police presence or develop other plans to keep the property safe, or seeking other legal 
remedies to prevent the perpetrator from acting on a threat; 

 Sets forth objective factors to be considered in determining whether allowing the victim to remain 
would constitute an actual and imminent threat to other tenants or employees, so that decisions are 
not based on stereotypes and unfounded fear;  

 Provides that an actual and imminent threat consists of “a physical danger that is real, would occur 
within an immediate time frame, and could result in death or serious bodily harm.”  When using the 
actual and imminent threat exception, the PHA must consider the following – the nature and 
severity of the potential harm, the likelihood that the potential harm will occur, and the length of 
time before the potential harm would occur.” “Words, gestures, actions, or other indicators” will only 
be considered an “actual imminent threat” if they meet the above criteria. 

This change in the final rule should encourage housing authorities to work more proactively to keep victims 
safe and to use this clause as a basis for eviction in only the appropriate (and extreme) instances.  HUD 
intends to issue further guidance in determining and addressing “actual and imminent threat.”    
 
Documentation  
 
PHAs are allowed, but not mandated, to require domestic violence victims to prove their victim status in 
order to invoke VAWA housing protections.  In response, many PHAs do require victims to provide 
significant documentation certifying their victim status, often expecting victims to gather corroborative 
documentation from a variety of service providers.  This issue is complex and has clear implications for 
safety and confidentiality.   
 
Victims must be able to attest to their status as victims quickly, without undue burden, and with confidence 
that they can do so privately and discreetly. Through comments, we recommended that the rule should 
make explicit: 1) that the request for certification must be in writing; 2) that the accepted certification also 
applies in situations involving voucher terminations or housing denials, not just evictions, and that a victim 
should not be required to re-certify status repeatedly; 3) that a PHA or owner is not required to seek 
documentation in order for VAWA protections to apply; and 4) that if documentation is sought, the individual 
need not use the official HUD certification form. 
 
The final rule addresses each of these concerns.  It clarifies that: 

 A housing provider’s request for documentation of domestic violence, dating violence and stalking, 
must be made in writing and can be satisfied by any one of the three forms of documentation set 
forth in VAWA (self-certification form, police or court record, or signed statement from a medical 
professional, attorney, or victim service provider) or the victim’s verbal statement;   

 A third-party verification cannot be required by the housing authority;  
 Nothing in the certification provisions shall be construed to limit liability for a housing authority’s 

failure to comply with VAWA. 
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NNEDV is pleased that HUD’s final rule on this issue makes progress toward ensuring victims’ rights and 
confidentiality, provides victims more flexibility in safely certifying their status and sets clearer guidelines for 
housing authorities.  Additional information on processing the certification and/or third-party documentation 
will be described in HUD administrative guidance. 
 
Confidentiality  
 
Interim rule comments urged HUD to further clarify how the confidentiality of victim documentation would be 
ensured.  In response, the final rule states: 

 PHA’s, owners, or management agents shall not allow employees to have access to victim 
information unless they are explicitly authorized.  It prohibits entering the information in to a shared 
database and prohibits disclosure of information unless by the request or consent of the victims, 
required for an eviction proceeding or other required by applicable law.   

 
We further recommended that the release of information about an individual accessing VAWA housing 
protection should be limited in time and scope and that the public housing authority should take precautions 
when communicating with a victim to ensure the victim’s confidentiality and safety.  These particular issues 
were not addressed in the final rule.  However, the rule does state that HUD will provide additional 
guidance to housing providers on confidentiality protocols. 
 
Conflicting certifications  
 
Prior to the final rule there were no clear guidelines to help PHAs determine which person is in need of 
protection when both the perpetrator and the victim claim to be the victim.  Our comments requested official 
guidance on this type of scenario.   We recommended that the PHA or owner first defer to any court order. 
In cases with no court order, the PHA or owner should grant relief to both parties until a court decision is 
issued regarding possession of the property or deeming one party the perpetrator. 
 
The final rule adopts the first response of deferring to a court order.  However, it adds a new subsection 
stating that where two members of a household claim to be the victim of domestic violence and no court 
order exists, the housing provider may determine who is the true victim by requiring third party 
documentation in accordance with any HUD guidance as to how such determinations will be made.  The 
rule does not, however, require the agency to award benefits to both parties if there are no orders. HUD will 
also issue additional guidance to assist PHAs, owners, or management agents when confronted with 
conflicting certifications. 
 
Enforcement and Compliance 
 
As with any law, the ability to enforce and to ensure compliance to VAWA housing protections is absolutely 
critical to their efficacy.  Our comments focused generally on increased enforcement and administrative 
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oversight of the VAWA housing protections, and on concrete ways to fulfill these recommendations.  The 
final rule was very short in its response. 
 
More specifically: 

 Regarding the actual and imminent threat clause, we recommended that any tenant facing eviction 
or assistance termination based on a determination by the PHA, Section 8 owner, or management 
agent that the tenant’s continued presence presents an actual and imminent threat to other tenants 
or to those employed at or providing service to the property, be provided an informal hearing prior 
to the termination of assistance. The final rule did not address this comment.  The preamble does 
state that if an individual is unable to produce documentation of domestic violence, the housing 
provider must provide an opportunity for an informal review or hearing before “denial of protection.”   

 We recommended that an informal review or hearing be provided to persons who have been 
denied housing or evicted as a result of domestic violence. The HUD rule states that it is not 
necessary to incorporate the VAWA protections into the regulatory sections regarding grievances.  

 We recommended the inclusion of an explicit statement, that the HUD office of Fair Housing and 
Equal Opportunity (FHEO) has the authority to receive complaints, investigate and prosecute 
cases where VAWA protections were not upheld.  The final rule was very short in its response – 
“HUD has the requisite authority to enforce the VAWA 2005 protections.”     

 We recommended HUD specifically provide that: the fact that a victim has not exhausted available 
administrative remedies does not preclude the use of VAWA as an affirmative defense in an 
eviction or other court proceeding; and that FHEO jurisdiction should not preclude any other right 
under the law to seek redress for VAWA violations. The final rule did not address this comment. 

 
NNEDV will continue to work with other national advocacy groups to make certain HUD appropriately and 
effectively enforces VAWA housing protections, and that PHAs and other related parties are informed on all 
relevant aspects of these protections. 
 
Notice of VAWA Housing Provisions 
 
Public Housing leases  
 

In order to ensure that VAWA protections were clearly understood by both PHA employees and individuals 
who may have to use the protections, public housing leases must reference the protections.  The 
regulations governing public housing leases, however, failed to incorporate the VAWA regulations.  The 
final rule addresses this concern and states that PHA leases shall include regulatory references to the 
VAWA protections and states that PHA leases shall include the PHA’s obligation to consider lease 
bifurcation in circumstances involving domestic violence.    
 

Guidelines for HUD notices  
 

We commented that HUD should establish guidelines on VAWA’s notices to landlords and tenants and the 
timing and process for issuing these notices.  HUD states that this is an area in which further guidance 
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would be helpful, and states that housing providers must ensure that the notices are accessible to people 
with disabilities and limited English proficiency 
 
Admissions and Emergency Transfers  
 
Comments to the interim rule included that HUD should encourage PHAs, through regulation, to adopt 
admission preferences for domestic violence, dating violence and stalking victims.  We further 
recommended that PHAs be required to provide emergency transfers to victims of domestic violence, 
dating violence, and stalking who live in Public Housing and project-based Section 8 housing, when a 
transfer is necessary for the tenant’s health and safety.  Our recommendations in this section expanded 
beyond the scope of the statute and were an attempt to encourage HUD to use its authority to address the 
critical needs of victims fleeing violence.   
 
In the final rule HUD states that it will continue to encourage, rather than require, PHAs to include 
protections for victims within transfer policies.  HUD acknowledges that there are no transfer policies for 
project-based Section 8 properties.  The rule did not address the recommendation for domestic violence 
admission preferences.   
 
Family Breakup Policies  
 
HUD currently has “family breakup” policies guiding how to determine which party continues to receive 
housing assistance when a family with two adults residing in public housing dissolves their relationship.  
We commented that HUD’s regulations must require PHAs to explicitly address domestic violence, dating 
violence, and stalking as part of any family breakup policy.  The final rule amended regulations to state that: 
if the family breakup results from domestic violence, dating violence or stalking, the PHA must ensure the 
victim is still provided assistance and retains the subsidy; and that two of the factors to consider with 
regards to family breakup policies are whether any of the family members are protected under VAWA and 
whether the abuser is still in the household.  Finally, HUD states it is committed to developing further 
guidance on family breakup and lease bifurcation, and that the guidance will include information on how to 
add victims currently residing with an abuser to the lease or voucher, to ensure their tenant rights. 
 
PHA Plans  
 
Currently under VAWA, a PHA must include in its annual plan any services or programs that are available 
to assist victims of domestic violence, dating violence, stalking, or sexual assault, and must include in its 5-
year plan any goals, objectives, policies, or programs it uses to address victims’ housing needs. 
Additionally, the housing needs of victims must be considered in the consolidated planning process, which 
communities undertake every 5 years.  We further recommended that the final rule mandate that the 
annual, 5-year and consolidated plans explain the VAWA protections, as well as the types of services 
offered to victims by PHAs. 
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The preamble stated that HUD is currently reviewing PHA planning requirements and will take these issues 
into consideration during its review. 
 
Abused Immigrants’ Eligibility  
 
We commented that HUD must inform all programs administering federally subsidized housing that 
qualified battered immigrant are statutorily eligible to receive housing benefits.  This rule does not address 
the categories of legal immigrants eligible for subsidized housing.  However, VAWA protects domestic 
violence victims regardless of whether they are citizens or eligible immigrants. 
 
Portability  
 
We commented that HUD clarify that current PHA policies restricting the timing and number of house 
moves do not apply when families are moving due to domestic violence, dating violence or stalking.  The 
final rule amended 24 C.F.R.  § 982.314(c) to make this clarification.   
 
Specifically the final rule:  
 States that PHAs may not terminate assistance to a family who violated a lease by moving without prior 

notification to the PHA, if the family was moving due to domestic violence, dating violence or stalking;   
 States that policies prohibiting a move by the family during the initial lease term and that prohibit more 

than one move during a one-year period do not apply if family needs to move due to domestic violence, 
dating violence or stalking;  

 Clarifies that a tenant should be able to port a voucher because he or she reasonably believed he or 
she was threatened with imminent harm without regard to PHA policies restricting the timing and 
number of moves and without seeking approval prior to moving. 

 
 
 
NNEDV will continue to work with other national advocacy groups to further improve HUD’s response to 
victims of domestic violence, sexual assault, dating violence and stalking. We are committed to ensuring 
full enforcement and compliance of VAWA housing protections, on the federal, state and local level.  For 
questions or additional information about VAWA housing provisions, the HEARTH Act or general housing 
advocacy issues please contact Anna Melbin, NNEDV Housing Director, amelbin@nnedv.org or  
Monica McLaughlin, NNEDV Senior Public Policy Specialist, mmcLaughlin@nnedv.org.    
 


