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Il prosecutors are united by the
duty to pursue justice.” As experi-
nced prosecutors know, pursuing

justice means more than obtaining
convictions. Prosecutors are responsi-
ble for conducting thorough and
thoughtful investigations, making accu-
rate charging decisions, aggressively
and ethically litigating cases, safeguard-
ing defendants’ rights, and advocating
for appropriate sentences that hold
offenders accountable and keep com-
munities safe. In domestic violence
cases, achieving justice includes all of
the duties just described as well as
identifying and addressing the collateral
consequences victims face as a result
of domestic violence. Many savvy
abusers recognize that the collateral
consequences facing domestic violence
victims are as strong a deterrent to
their victims’ cooperation in a prose-
cution as intimidation or physical
force. Left unaddressed, these issues
can devastate a victim and her family
by leaving them unsupported and
financially insecure long after a convic-
tion is secured.

In its policy on domestic violence
prosecutions, the National District
Attorneys Association (NDAA) wrote:
“[T]he encouragement, education, and
support of victims of domestic violence
partnered with thorough investigations,
the utilization of physical evidence, and,
expert testimony, when appropriate,
during trial are the most efficacious
means of resolving such cases.” This
policy reinforces what experienced
domestic violence prosecutors already
understand: domestic violence cases
are different than other criminal cases
because of the intimate relationship
between defendants and their victims.
This intimate relationship transforms

the normal assault case with an adver-
sarial victim-assailant relationship into a
much more serious case that involves
complex and frightening choices for the
victim about issues that are often life-
threatening and always life-changing.
Therefore, close attention must be paid
to issues arising as a consequence of
the assault.*

This focus on justice and caring for
the victim on all levels—rather than a
focus on the verdict itselfis called
the “process-oriented” approach. A
process-oriented approach to domes-
tic violence prosecutions is one that
recognizes that a domestic violence
incident and its related prosecutorial
decisions uniquely impact the victim.
The approach applies the following
five principles to domestic violence
prosecutions: (1) collaborate with
advocates and agencies; (2) under-
stand and explain the context of an
issue; (3) assess lethality; (4) litigate
the case without alienating the victim;
and (5) resolve the case in order to
balance victim safety and offender
accountability.

COLLABORATE WITH
ADVOCATES AND

AGENCIES

Unlike a victim of a random crime, a

domestic violence victim’s involvement

with the criminal justice system may
put her® at risk of:

* losing her housing (e.g., if her
abuser is the primary household
wage-earner);

* losing her employment (e.g., if she
repeatedly misses work in order to
attend the numerous court appear-
ances that may accompany the crimi-
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nal and civil hearings related to her
abuse); losing custody of her children
(e.g., if the state feels she is unable to
protect or provide for her children);
losing financial support for herself
and her children (e.g., if her abuser
loses his job once he is convicted or
sent to prison);

losing her immigration status (e.g.,

if she is unable to qualify for a visa
under VAWA provisions);® and

being prosecuted (e.g., if her
attempts to protect herself or her
children are not recognized as self-
defense).

Prosecutors must identify and form
relationships with community advo-
cates and agencies to address and
attempt to resolve the collateral prob-
lems domestic violence victims face as
a result of their abuse. Prosecutors
alone are not able to provide victims
with the attention, advocacy, and
resources required to address and
resolve the victim’s needs. By working
with community advocates, prosecutors
can help victims procure counseling,
create a safety plan, obtain assistance
with childcare, secure or maintain
housing, and receive vocational training
or assistance with a current employer.

Community advocates can also help
safeguard a victim’s privacy. Commonly,
defense attorneys seek access to vic-
tims’ medical and psychological history.
In addition to the embarrassment vic-
tims suffer when this information is
exposed, the mere threat of exposure
often is enough to dissuade a victim’s
cooperation. Depending upon the laws
of the jurisdiction where the case is
pending, the prosecutor may not have
standing to protect the victim against
defense attempts to access this histo-
ry. In these jurisdictions, community
legal advocates are critical to protect-
ing the victim’s privacy.”

Supported victims—ones whose con-
cerns are being addressed—are more
likely to cooperate in the prosecution
of their abusers, since many of the
risks and fears that normally would act
as obstacles to their participation will
be erased upon the prosecutor’s col-
laboration with other support agen-
cies. Providing victims with the counsel

and support they need to deal with
their abuse helps ensure offender
accountability by increasing the num-
ber of victims who are able and willing
to cooperate in their abuser’s prosecu-
tion.When victims are empowered
through education and support, and
offenders are prosecuted in a system
that recognizes victims’ needs, the
chances of re-victimization should
decrease. As a result, the entire com-
munity becomes safer because this
process creates informed citizens as
well as offenders who are held
accountable. This process achieves
success beyond the conviction itself.
From the viewpoint of both victims
and society, this is justice.?

UNDERSTAND
AND EXPLAIN THE
CONTEXT OF AN

INCIDENT?®

The term “context” refers to the cir-
cumstances surrounding an incident as
well as the intent of the perpetrator’s
use of violence. Prosecutors must
determine the context in which a
domestic violence incident occurred
in order to accurately identify the
predominant aggressor, as well as to
fairly analyze, charge, try, and dispose
of the case. Further, properly assessing
the context of a domestic violence
incident helps prosecutors more
effectively anticipate and fight defense
motions as well as prepare and litigate
victim protection motions.

Certain information is critical
to understanding the context of an
incident. It is important to identify:

(1) the events that typically precede
the violent incidents; (2) the frequency
of the violence; (3) the perpetrator’s
use of violence; and (4) the effect of
the violence on the victim."
Understanding these factors is critical
to determining the intent of the per-
petrator’s violence and, specifically,
whether he acted aggressively or in
self-defense.

Prosecutors can explain the context
of an incident to the jury by introduc-
ing evidence of a perpetrator’s other
bad acts.' The introduction of other
bad act evidence can reveal a perpe-
trator’s intent with respect to the
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incidents for which he is currently on
trial. Other act evidence may also be
relevant to demonstrate the perpetra-
tor’s common plan, scheme, and design
to control his victim. In many jurisdic-
tions, prosecutors can introduce other
charged or uncharged acts (even those
that result in an acquittal) to demon-
strate a perpetrator’s intent in using
violence in the present case.
Prosecutors should also remember
that defendants may try to distort the
context of a particular incident by
introducing evidence of a victim’s
other bad acts which are irrelevant.
Prosecutors, therefore, must be ready
to respond to these attempts by filing
motions in limine to exclude all irrele-
vant or overly prejudicial evidence.
Prosecutors should consider that this
evidence may be excludable under
other grounds, such as privacy. They
should also remember that subpoenas
for records may be quashed under
privacy laws and Health Insurance
Portability and Accountability Act of
1996 (HIPAA), among other rationales.

LETHALITY FACTORS"

* homicide or suicide attempts
or threats
availability of weapons
extreme jealousy and obsession
with victim/feeling of ownership
of victim
betrayal and abandonment fears
centrality of the victim to the
batterer’s survival
stalking
attempts at strangulation
recent escalation of violence
(especially at separation)
escalation in severity of violent
acts
depression
forced sex
assaulted while pregnant
threatened children
past law enforcement contact/
avoidance of arrest
unemployed
belief that the defendant is
capable of killing
abuse of alcohol or drugs

* hostage taking




ASSESS LETHALITY
Assessing the historical and existing
dynamics between the perpetrator and
the victim will allow the prosecutor to
more accurately determine the perpe-
trator’s risk to the victim, including his
risk of lethality, i.e., the risk of his
killing the victim. Lethality assessments
are critical to requesting and obtaining
appropriate bail; accurately charging a
case; crafting and imposing effective
sentences; and, where appropriate, set-
ting probation or parole conditions.

When conducting a risk/lethality
assessment, the prosecutor should:

(1) conduct an in-depth interview of
the victim; (2) examine the discovery
and any paperwork generated as a
result of the defendant’s current arrest,
especially any statements the defendant
made to police; (3) look at the defen-
dant’s criminal history; (4) speak to
friends and family of both the victim
and the defendant; and (5) speak to the
victim advocate. The source with the
greatest knowledge is the victim. Even
though victims often underestimate
their own risk overall, they are general-
ly accurate reporters of specific risk
factors.”

Risk and lethality assessments
should never be conducted in a vacu-
um. Prosecutors should collaborate
with victim advocates to ensure that
safety plans are created for victims in
order to protect them from the dan-
gers presented by the abuser.

LITIGATE THE CASE
WITHOUT ALIENATING

THE VICTIM

One of the most important tenets of
the process-oriented approach involves
the prosecutor’s support of the victim
throughout the case.When meeting
the victim, the prosecutor must clearly
communicate that the goals are: (1)
holding the offender accountable for
his actions; (2) trying to rehabilitate the
offender, if possible; and (3) helping the
victim and keeping her safe. The prose-
cutor must let the victim know that
her concerns and feelings are an
important part of the process even if
the prosecutor ultimately disagrees
with the victim’s opinion about the
prosecution of her abuser.

After reviewing all discovery and
meeting with the victim, the prosecu-
tor must first consider the impact on
the victim before proceeding with a
criminal prosecution. A victim may be
hesitant to proceed with prosecution
for several reasons, and may refuse to
testify. If the victim is fearful because
she has been intimidated by the defen-
dant and/or his family or friends, the
prosecutor should ensure that police
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reports are generated and the intim-
idators are arrested. This will not only
prevent the perpetrators from having
access to the victim, but will show the
victim that the prosecutor is support-
ing the victim through all aspects of
the prosecutorial process.

The prosecutor should try to secure
the victim’s cooperation through meth-
ods other than coercion. Prosecutors
who are familiar with community
resources and who work closely with
community advocates and other sup-
port systems will improve the likeli-
hood of a victim’s cooperation.'*

If the victim is unavailable at the
time of trial, and the prosecutor has
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evidence that her failure to appear
was caused by the abuser, the prosecu-
tor must be prepared for a forfeiture
hearing. During this hearing, the prose-
cutor can introduce the history of
abuse between the defendant and the
victim; prior charges filed, even if they
were later withdrawn; testimony from
bond hearings; testimony from prior
cases; evidence from police, a prior
prosecutor, family or friends about the
victim’s fear of the defendant; evidence
about the victim’s fear of testifying in
prior cases; and anything else that
shows that the defendant did some-
thing to prevent the victim from testi-
fying. Hearsay is permissible at a forfei-
ture hearing. If the prosecution is suc-
cessful at the forfeiture hearing, the
defendant cannot raise objections to
the introduction of either a victim’s
testimonial or, in the majority of juris-
dictions, hearsay statements."

If, however, the prosecution loses
the forfeiture hearing, the state may
still be able to proceed with an evi-
dence-based prosecution by utilizing
other evidence, such as testimony
from other witnesses who may have
heard or witnessed the domestic vio-
lence, 911 phone call tapes and tran-
scripts, police officers who responded
to the scene and may have observed a
home or crime scene in disarray or
observed a victim with injuries, med-
ical records if the victim received
treatment as a result of her injuries,
and other out-of-court statements
made by the victim. If the witness is
unavailable, the prosecutor must antic-
ipate a defense objection to this evi-
dence on grounds that some of the
evidence will contain “testimonial”
statements, thus triggering an analysis
pursuant to the United States
Supreme Court cases Crawford v.
Wiashington'® and Davis v.Washington."”

Crawford held that testimonial state-
ments of an unavailable witness can
be admitted at trial only when the
defendant has had a prior opportunity
to cross-examine that witness; to do
otherwise would violate the
Confrontation Clause. Statements
made to government agents for the
primary purpose of receiving assis-
tance in an ongoing emergency are



SAMPLE VOIR DIRE"”

A prosecutor can ask:

* Do you understand that a victim
of domestic violence may have
reasons for not participating in
prosecuting her batterer, such as
promises or apologies from the
batterer, or harassment by or fear
of the batterer? Do you under-
stand that those reasons may even
lead a victim to actively oppose

the prosecution?

Does anyone believe that if a
person uses alcohol or drugs, then
she deserves what happens to
her—including becoming a crime
victim?

How many people think that it is
possible for an abused victim to
believe that she did something to
deserve being battered?

nontestimonial. Statements are testi-
monial when circumstances objectively
indicate there is no ongoing emergency
and the primary purpose of the inter-
rogation is to establish or prove past
events potentially relevant to later
criminal prosecution.'® By analyzing the
evidence carefully, the prosecutor
should be able to overcome defense
Crawford objections.

The treatment of the victim during
the trial itself is also critical to prevent-
ing a victim’s alienation from the crimi-
nal justice system.This principle applies
even to victims who are not coopera-
tive. The prosecutor can prepare the
jurors for the particular facts of the
case as well as educate them about
common dynamics of domestic vio-
lence.

During jury selection, the prosecu-
tor should structure voir dire ques-
tions according to case-specific factors,
such as including whether or not the
victim will testify and how the victim’s
testimony or lack thereof would affect
a juror’s ability to weigh the evidence.
Further, the prosecutor must address
jurors’ stereotypes and myths about
domestic violence.

Cross-examination of the victim is
the trial stage during which the pros-
ecution runs the greatest risk of juror

dislike of the victim and victim alien-
ation from the criminal justice system.
It is not uncommon for experienced
domestic violence prosecutors to
employ the same aggressive cross-
examination tactics on uncooperative
victims as they do with defendants.
This strategy is usually more likely to
result in the jury disliking the victim
than the jury understanding the rea-
sons behind the impeachment of the
victim. The most successful cross-
examination of an uncooperative victim
impeaches the victim without vilifying
or degrading her. Some recommended
techniques include using a gentler
tone, using non-leading questions or
allowing the victim to speak about
her relationship with the defendant
outside of this incident. Oftentimes,
this approach allows the victim to
relay seemingly benign information
that effectively demonstrates the
defendant’s dangerous behavior and
his attempts to control her. In addi-
tion, this method is consistent with

a process-oriented approach, as it
respects the victim’s circumstances
and pressures, educates the jury
about domestic violence, illustrates
the context in which the incident
occurred, and encourages victims

to reach out to the criminal justice
system in the future. This process
increases the likelihood of a convic-
tion at the end of trial.

Sample Cross-Examination
Crafting cross-examination questions in
the following areas can illuminate for
the jury the reasons for a victim’s lack
of cooperation without making jurors
dislike the victim:*

* living arrangements

* financial dependence

* determining the dominant partner

* prior arguments

* history of violence (by introducing
other acts, if possible)

* incident

* physical size difference

* impeachment
* discussion about pending charges
« attitude/feeling about testifying

RESOLVE THE CASE IN
ORDERTO BALANCEVICTIM
SAFETY AND OFFENDER

ACCOUNTABILITY

Prosecutors must pursue dispositions
that will enhance victim safety and
offender accountability. In order to fur-
ther this goal, it is important to consult
with the victim regarding the potential
impact of the offender’s sentence.As
set forth above, victims of domestic
violence may be dependent upon
defendants in ways that are complicat-
ed and unique from violent crimes that
are committed by strangers. In certain
cases, a defendant’s conviction or
incarceration may have serious nega-
tive consequences for a victim, includ-
ing the loss of her home or possibly
her immigration status. It is a prosecu-
tor’s job, therefore, to recognize and
weigh these consequences when seek-
ing sentences that aim to keep victims
safe and hold offenders accountable.
Where conviction and incarceration
are necessary to achieve these goals, it
is critical to link victims with resources
and community agencies that can help
them. By contrast, failing to recognize
and address these consequences
undermines justice and weakens victim
and community safety.

Prosecutors also should request
sentencing conditions that address an
abuser’s manipulative, controlling, and
abusive behaviors. For example, incar-
cerated defendants should be required
to attend batterer intervention pro-
grams while in custody, if available;
defendants on probation also should
be mandated to attend such programs.
In addition, prosecutors should work
with probation and parole officers to
ensure that offenders follow their pro-
bation/parole conditions and are held
accountable when they do not.”

The process-oriented approach to
domestic violence prosecution man-
dates the prosecutor’s involvement
with the case from inception through
disposition. It includes preparing victims
for life after the defendant’s sentence is
imposed. Almost always, a domestic
violence assault is not an isolated
event; usually, by the time the police
become involved in a domestic vio-
lence situation, incidents have occurred



repeatedly. There is always a danger,
therefore, that domestic violence may
continue after disposition.

As a result, the prosecutor must do
whatever possible to help the victim
understand that the outcome of the
criminal case can be used as a vehicle
for victim safety and offender account-
ability, as these are the ultimate goals
of the process-oriented approach to

CONCLUSION

The process-oriented approach to
domestic violence prosecutions helps
prosecutors work with the communi-
ty to assist victims in a manner that
enhances their safety and enables
them to help hold their offenders
accountable. Luckily, many jurisdic-
tions have strong community relation-
ships between the prosecutor and

take a process-oriented approach

to domestic violence prosecutions.
Prosecutors must be proactive in
developing relationships in their
communities and fostering the prac-
tices described above to implement a
process-oriented approach to domes-
tic violence cases. These efforts will
result in safer victims, safer communi-

prosecution.
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