
12/1/2011

1

Child Custody and 
Support
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White, Casey Ross Petherick and 
Eileen Hudon
Materials © 2011 by Hallie Bongar White 

Custody Issues

Can arise in criminal or civil cases
Examples of civil:
Divorce 
Paternity
Child Custody
Protection Order 

Examples of Criminal Cases:

Failure To Protect 
Child Abuse/ Neglect
Willful Non-payment of Child 

Support 
Accomplice Liability - (child 

abuse, homicide, etc.) for the 
batterers crimes against the 
children
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Quasi-Civil

Termination of Parental Rights 
(aka “Dependency”) 

Primary Issues for Judge 
In Custody Cases:

 Which parent is more appropriate 
for custody 

 What is appropriate visitation 
(supervised, etc.) 

 What were/are the effects of DV on 
the children

 You will have to explain dynamics of 
dv and its effects on children PLUS 
argue why victim is most 
appropriate for custody (as expert?)

Make a list of why Mom is best 
for custody and make sure the 
reasons are including in all 
“pleadings” (motions, petitions 
for protection orders, etc.) and 
all arguments before the court

Make a list of why abuser is not 
appropriate for custody and 
include those reasons in all 
pleadings and arguments

Witnesses & evidence to prove
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Important Argument: Overlap Between 
Adult DV & Child Abuse

Numerous studies have 
found an overlap of 
adult DV & child 
maltreatment & abuse 
(between 30% & 60%).

“Direct” Abuse
Children exposed to DV are at a substantially 

increased risk of “direct” abuse.

Mother’s male partner is at least 2-3 x more 
more likely to commit child abuse than mom.

The abuse can be:

physical, 

emotional, &/or

sexual.

Batterers are 4-6 times more likely to 
sexually abuse their kids.

Indirect Injury
Examples of indirect physical injury 

to children because of abuse of 
their mothers:

 by an object thrown at or weapon 
used against the child’s mother 

 during an attack on the mother 
while she is holding her infant or 
young child

 during an attack on mother in 
which an older (usually male) 
child attempts to intervene to 
protect her
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Neglect as a Direct Consequence 
of the DV
When a batterer prohibits the child’s 

mother from attending to child’s needs:
 responding to a crying baby or toddler
 purchasing food, clothes, diapers etc
 adequately grooming (bathing, cutting 

nails, washing hair, etc.)
 seeking appropriate medical care 
 taking the child to school, assisting with 

homework, attending parent/teacher 
school conferences

 providing opportunities for social 
interaction & play with other children 
outside the home

Neglect As Indirect Consequence of DV
Mother becomes depressed/ withdrawn/ 

chemically dependent as result of abuse to 
point she’s unable to provide sufficiently for 
her children’s emotional &/or physical needs.

Studies show women who are abused are:
5 times more likely to attempt suicide, 
15 times more likely to abuse alcohol, 
4 times more likely to abuse drugs, &
3 times more likely to be diagnosed as 

depressed or psychotic than women who 
are not abused. 
 Evan Stark & Anne Flitcraft, Women at Risk (Thousand Oaks, CA: Sage 

Publications, 1996), 163.

Intergenerational Trauma for 
Native Children

The intergenerational trauma Native 
families & communities have suffered 
from 
colonization, 
genocide, 
relocation, 
boarding schools, etc. 
magnifies and compounds the effects of 
DV on children, their families, & their 
communities.
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Separation from the Batterer 
does NOT necessarily 
diminish the risks to their 
children.

Unsupervised (or improperly or 
insufficiently supervised) visitation 
with batterers can provide 
opportunity for continued or 
increased risks of harm to children.

However: Children are 
amazingly resilient!

Studies show that one of the 
most important predictors of a 
child’s recovery from exposure 
to DV is the quality of her 
relationship with her non-
abusive mother & siblings.

Batterers As Parent

Batterers want to establish & 
maintain power & control over 
their partners.

This often extends to their 
children (or other children living in 
the home).

Batterers’ methods for 
maintaining power & control over 
the children may or may not 
include physical or sexual violence 
or abuse.
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Batterer Parent

History of disappearing for 
hours, days, or even weeks at a 
time

Refused to attend to children’s 
medical needs or prevented his 
partner from doing so.

Threatened to abandon the 
family without financial support

Under-involved parenting

Can’t accurately answer basic 
questions showing detailed 
knowledge of his children’s 
lives, e.g.:

•names of their friends, 
teachers
•favorite toys, activities, 
sports, music,  colors, clothes
•food preferences or allergies
•status of any chronic health 
issues, medications taken etc.
•what size clothes, shoes 
presently wearing / 
approximate height & weight
•when toilet trained, etc.

Batterer Parent And Sexual 
Abuse
Remember:  Batterers sexually abuse 

their children or step-children 4-6 
times as often as other men/watch for
“red flags”:
Does he respect children’s right to 

privacy?
Does he maintain proper privacy 

himself?
Does he pressure children to give 

him or others physical affection 
against their wishes?
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•Does he maintain 
relationships with any of 
his children that have a 
romantic or sexualized 
quality?

•Does he expose the 
children to or allow the 
children to access 
pornography?

Characteristics of 
Batterers As Parents

Batterers exhibit controlling & 
manipulative behavior

strong sense of entitlement & 
possessiveness.

Batterers often believe family 
life should be centered around 
their needs.  

Batterers’ Parenting Style
Batterers’ frequently 
demonstrate their controlling 
attitudes & entitled beliefs 
through a parenting style that 
is:
authoritarian, 
neglectful, & 
verbally abusive.
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Batterers Are Charismatic
Batterers usually do very well 

under observation e.g.
Custody evaluation
Supervised visitation
Psychological testing
Interactions with law 
enforcement

Batterers can appear to be 
very loving, attentive, capable 
parents despite routinely poor 
parenting skills in private / at 
home.

Batterers Sometimes Use Children 
to Control Their Mothers
Batterers sometimes make children “spy” & 

report back on mothers’ activities, making 
the children feel responsible for the abuse.

Sometimes batterers encourage or force 
the children to participate in actual physical 
abuse. 

Batterers routinely threaten to take the 
children away from their mothers (via 
kidnapping or custody proceedings).

Native men who abuse their non-Native 
partners sometimes inaccurately threaten 
to use the Indian Child Welfare Act’s 
preference for Indian placement to take the 
children away from their mothers.

Batterers Use Visitation to 
Continue Exercising Power & 
Control

Batterers frequently use 
visitation with their children as 
an opportunity to learn about 
the children’s mother’s 
activities & whereabouts.
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Batterers As Role Models

Boys who grow up exposed to 
DV in the home are at a much 
higher risk of battering their 
own partners as adults.

Girls who grow up exposed to 
DV are far more likely to 
directly experience DV as adults 
from their partners.

Batterers Often Employ a Divide 
& Conquer Strategy

Batterers often single out one 
(usually male) child for 
favorable treatment.

This has profound negative 
effects on all the children in the 
home.

DV & Mothers’ Parenting
They are just as capable of providing 

structure, showing warmth, & being 
emotionally available & positively 
encouraging of their children as 
women who are not being abused.

While some mothers who are still 
with or have just left their batterers 
may score poorly on traditional 
parenting tests, new research shows 
their skills greatly improve with 
intervention & time away from the 
batterer.
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Batterers Undermine 
Mothers’ Ability to Parent By:
belittling or treating their victims with 

contempt in front of the children who:
learn that it is alright to be disrespectful, 

insult, or even physically assault their 
mother, &

may begin imitating the batterers’ words 
& tone when speaking to their mothers

overruling mothers’ parenting decisions in 
front of their children

preventing mothers from caring for their 
crying/ distressed children, providing for their 
sick/injured children’s medical care, attending 
their children’s school conferences/ events, 
etc.. 

“Failure to Protect”

Some jurisdictions criminally 
prosecute DV survivors (& incarcerate 
them) or sever their parental rights in 
dependency actions for the batterers’ 
child neglect or abuse calling it 
“failure to protect” (i.e. for staying 
with the batterer).

This applies even when the 
community has little or no resources 
available to the mother to help her 
leave safely.

Children’s Removal From 
Their Mothers May Be More 
Harmful
Though courts might believe 

they are protecting children’s 
best interests in these cases, 
they may be doing more harm 
than good by removing Native 
children from their non-abusive 
mothers’ custody.
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Flaws of “Failure to Protect”

The conceptual basis of “failure to 
protect” is that the mother would have 
provided greater (or absolute) safety 
for her children by leaving her abuser.

BUT post-separation, women & their 
children are at a significantly increased 
risk of harm or death/“separation 
violence.”

Mothers may be providing the 
relatively greatest degree of 
safety for themselves & their 
children, at least in the short 
run, by staying. 

They may need more time to 
save money, gather important 
documents, identify & access 
resources, formulate a safety 
plan for their escape, & 
otherwise prepare to take their 
children & leave safely.

Fundamental Flaws of “Failure to 
Protect” (continued)

Mothers who are battered routinely take 
active steps to ensure their children’s 
safety:
sending the children out of the home in 

anticipation of a violent incident
intervening so the batterer redirects his 

abuse towards her rather than the child
secretly comforting or providing the 

child with food, medicine/medical care, 
etc. the batterer has denied the child
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2 Scenarios in Which Mothers Are 
Being Charged With Failure to 
Protect:

1. batterer commits violent acts 
against the children

2. children are exposed to DV by 
witnessing the batterer’s 
violence against their mother

“Accomplice Liability”

Some laws take it a step further &, 
on grounds of “accomplice 
liability,” will charge a mother for 
the same offense committed by 
another person against her child if 
she fails to stop it, report it, or 
obtain medical care for the abuse.
 See, e.g. State v. Mott, 931 P.2d 1046 (1997), cert. 

denied 177 S. Ct. 1832 (1997).
 See, e.g., State v. Walden, 293 S.E.2d 780 (N.C. 

1982) (convicting mother whose boyfriend physically 
abused her children of “aiding & abetting”)

Punishing Mothers for Batterers’ 
Actions

When a state or tribe 
prosecutes the non-abusive 
parent or initiates dependency 
proceedings for “failure to 
protect,” it is holding the victim 
rather than perpetrator of the 
abuse accountable.
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Batterers More Likely to Seek 
Child Custody
Batterers are more likely than other 

fathers to seek custody of their children 
& misuse the “legal system as a 
symbolic battleground for continuing 
abuse through harassing & retaliatory 
litigation.”

Batterers often have taken no interest in 
their children’s daily lives before seeking 
custody; the abusive fathers’ primary 
intention in seeking child custody is to 
continue asserting power & control over 
their mother.  

 Lundy Bancroft & Jay G. Silverman, The Batterer As Parent: Addressing the Impact of 
Domestic Violence on Family Dynamics (2002)

Best Custodian of Children

Typically, the non-abusive parent is best 
custodian for children as she (their mother) has 
been their primary caretaker.
knows their personalities, needs, traits, 

likes, dislikes, abilities, interests, & has 
been involved in every aspect of lives 
since giving birth to or bringing them 
home.

Continuity of care during upheaval of 
separation & divorce critical to the long term 
resiliency of children exposed to DV.

Remember:  high co-occurrence child abuse, 
neglect, & sexual abuse in DV cases

Presumptions Against Custody for 
Batterers

Some jurisdictions create 
presumptions against granting 
custody (& unsupervised 
visitation) to perpetrators of DV.

This approach lays blame where 
it is due & better protects women 
& children who have been victims 
of the batterer’s DV.
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Strategies for Getting Custody

Can file for temporary custody and support 
in a protection order

Can file for divorce
Can file for custody and support
Make sure you file in correct court!  

(UCCJEA, UCCJA, PKPA, etc)  Generally, 6 
months living with kids in a jurisdiction 
(tribe or state) means you must file for 
custody in that jurisdiction

Emergency Jurisdiction may be available if 
victim is fleeing from abuse 

Witnesses, Evidence & 
Arguments
Make sure that reasons why Mom 

is best and Dad isn’t argued at 
every stage

Witnesses to mom’s good 
parenting and dad’s bad

Evidence (school reports, medical 
records)

Educate judge! 

Casey Ross-Petherick, J.D., M.B.A.

Deputy Director

Native American Legal Resource Center

Oklahoma City University School of Law

Child Support Collection
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What is Child Support?

43

 Payment to a child’s custodian by a non-custodial 
parent.

 Payment is for covering the costs associated with 
childrearing.

 The “best interests of the child” should be considered in 
ordering child support.

 Assessment of Child Support is not punitive.

Child Support Calculations

44

 Each state and tribe is different.

 Governed by statute or administrative law.

 Factors considered in child support:
 Income levels of custodian and non-custodial parent.

 Imputed income

 Previous Obligations from Orders of Support

 Financial needs of the child

Financial Needs of Child

45

 Basic Care

 Medical/Dental
 Insurance premiums
 Co-Pays
 Prescriptions

 Daycare

 Other Recurring Costs

 Non-recurring costs should be addressed in child support orders as 
well.
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Child Support Order

46

 Sets forth the amount to be paid, either per pay period, 
per month or per year.

 Sets forth how payment should be made.
 Private pay

 Income assignment

Tribal Court Orders

47

 Tribal Court must have proper Jurisdiction to order child 
support.

 Civil Jurisdiction
 Subject Matter Jurisdiction

 Personal Jurisdiction

 Nonmembers vs. Members

 A matter of tribal law

Tribal Court Orders

48

 States register tribal child support orders in state courts 

 The Full Faith and Credit for Child Support Orders Act 
(FFCCSOA) 

 States may establish and enforce a child support order from a 
tribal court outside the tribal CSE programs' service area
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Requirements for Tribal Court Orders

49

 Due Process
 Notice

 Opportunity to be heard

Tribal Court Orders

50

 Elders with Children
 Many tribal courts are ordering child support to be paid by 

noncustodial parents directly to a custodial grandparent.

 Alternative Dispute Resolution
 Even child support issues are approached with tribal 

peacekeeping methods.

 Raises concerns for DV victims.

Child Support Collection

51

 Private Action between Custodial Parents
 “Non IV-D Cases”

 Governmental involvement in child support payment
 “IV-D Cases”

 Title IV-D required each state to designate an organization to 
administer a plan for enforcing child support. Services provided 
to parents under this law are called “IV-D” cases.
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Creation of CSE Offices in Indian 
Country

52

 Currently, there are forty-one (41) tribes operating 
comprehensive IV-D programs and nine (9) tribes 
operating start-up IV-D programs. 
https://ocse.acf.hhs.gov/int/directories/index.cfm?fusea
ction=main.tribalivd

 Tribal IV-D programs are required to perform the same 
services as States, however, 45 CFR Part 309 is less 
prescriptive in describing how tribes must provide those 
services

Why Tribal Specific IV-D?

53

 Prior to the 1996 SSA amendments, States had limited 
or non-existent authority within Indian Country, 
therefore severely hampering CSE efforts

 Some CSE activities had been provided through 
cooperative agreements between Tribes and States, 
however, Tribes were required to operate according to 
federal and state laws, rules, and regulations 

Primary Activities of a CSE Office 

54

 Determination of Paternity 

 Establishing and Modifying Orders for Child Support 

 Parental Location

 Enforcement of Orders 

 Collection and Distribution 

Source: www.crckids.org
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CSE Offices DO NOT

55

 Assist with Custody Disputes

 Assist with other financial issues
 Alimony

 Property Settlements

 Assist with Divorce Actions

Who Generally Accesses CSE 
Services

56

 The person having responsibility for and seeing support for 
the children, such as a: 

 Custodial Parent 

 Grantee relative with care and control of the children 

 A representative of an agency holding custody of the children by 
order of the court 

 Custodial parents with emancipated children owed payments 
(arrears) that accrued under a court order while the children 
were minors. 

Source: www.crckids.org

Location Services

57

 Parental location services to discover the whereabouts of 
absent non-custodial parents and enforce compliance 
with an order for child support payments. 

 Location services available to non-custodial parents 
whose children have been hidden from them in violation 
of a custody or access (visitation) order.
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Who Generally Accesses CSE 
Services

58

 Women wanting to establish paternity. 

 Alleged (unmarried) fathers wanting to establish paternity, 
that is, a legal relationship with their children. 

 A non-custodial parent whose case is not in the CSE 
Program, but is in compliance with a child support order, to 
document a record of payments. 

Source: www.crckids.org

Costs for CSE Services

59

 It is important to note that anyone who receives 
Medicaid and/or Temporary Assistance for Needy 
Families (TANF) or other state financial assistance 
program is automatically enrolled in child support 
enforcement services with rights of support assigned to 
that state.

 Anyone who does not receive State or Federal financial 
assistance may apply for and receive the same CSE 
services, but in some instances may be required to pay 
a small application fee.

Source: www.crckids.org

HOW CSE Works

60

 An individual wishing to access CSE services initiates the 
process by completing an application to the respective 
CSE office

 The application typically requests an extensive amount 
of information to enable the CSE office to establish 
paternity, locate parents, identify financial resources 
(income/assets), determine health coverage, determine 
AI/AN status, determine current legal status (court 
orders), etc. 
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HOW CSE Works

61

 Once a completed application is received, the CSE office 
takes the necessary steps to secure child support from 
the non-custodial parent.  
 Locate non-custodial parents

 Establish paternity (voluntarily or through court ordered 
genetic testing)

 Obtain support orders, including support for medical 
coverage and daycare costs.  CSE office often utilize several 
methods to obtain support such as garnishments (wages, 
tax refunds, judgments, etc), revoking licensure (hunting, 
fishing, trades, etc.), and criminal sanctions

 Accepting payment from the non-custodial parent and 
distributing to custodial parent/guardian

State CSE Problems

62

 Cultural Dynamics

 Misunderstanding of Indian Child Welfare Act

 Misunderstanding of Indian Health Resources
 Failure to assess medical insurance coverage.

Child Support in DV Cases 

63

 Social Services not Trained in DV Dynamics

 Systems not set up to protect DV victims
 Interview

 Mailing/Contact

 No “Brakes”

 Systems not knowledgeable about resources for DV 
victims
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Child Support Orders in DV Cases

64

 Set forth as much detail as possible, including;
 Specific amounts to be paid for recurring expenses.

 How additional costs should be split.

 How payment will be made.
 To parent vs

 To a provider

 When payment is to be made.

 A timeframe for revisiting income levels.

Child Support Enforcement

Pros Cons

65

 Third Party Collection

 Additional Control and 
Accountability

 Protection from contact 
with batterer.

 Little Domestic Violence 
training or advocacy.

 State- misunderstanding 
of tribal systems.

 Tribal- lack of 
confidentiality.

References/Resources  

66

 The Children’s Rights Council
 www.crckids.org

 National Tribal Child Support Association
 www.supporttribalchildren.org

 U.S. Administration for Children & Families (ACF)
 www.acf.hhs.gov


