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STATE OF OHIO V. MICHAEL CARSWELL 
TALKING POINTS 

 
 

• One in four women will be abused by an intimate partner during her lifetime – despite her age, race, 
class, education level or marital status.  Yet, abusers in Ohio are attempting to hide behind Ohio’s 
Defense of Marriage Amendment to nullify their crimes. 

• Ohio’s Defense of Marriage Amendment was meant to limit the state’s recognition of same-sex 
marriages.  However, because the amendment’s language says that the state “shall not create or 
recognize a legal status for relationships of unmarried individuals...” unmarried abusers are claiming 
they can’t be prosecuted for their crimes. 

• Contrary to their argument, Ohio’s domestic violence law does not create a “legal status” for 
relationships.  Instead, it merely seeks to address a grave societal problem and protect all citizens who 
may be affected by it. 

• There is universal agreement that victims of domestic violence must be protected from future abuse 
regardless of whether or not they are married to their abuser.  State and federal officials have recognized 
domestic violence between intimate partners as a serious epidemic and have taken measures to ensure 
that protections are provided to victims regardless of their marital status:   

 49 states have laws that protect parents of common children 

 49 states have laws that protect cohabitating individuals 

 36 states have laws that protect those in dating or sexual relationships 

 The 2005 reauthorization of the Violence Against Women Act makes dating violence a 
federal crime 

• These protections not only allow for perpetrators to be held accountable through the criminal justice 
system, they also allow victims to seek civil protections, including protective or restraining orders. 

 Every state offers these protections through general purpose or family courts   

 Protective orders are recognized as one of the most effective tools in preventing future 
violence   

• All Ohioans are entitled to the protection promised by the state’s domestic violence law.  This 
expectation of protection does not depend on one’s marital status nor does it depend on the Ohio 
Constitution’s prohibition of same-sex marriage. 

• Excluding unmarried individuals from the protections inherent in Ohio’s domestic violence law would 
effectively condone acts of domestic violence and place millions of Ohioans in harm’s way with 
absolutely no legal recourse. 

• The outcome of The State of Ohio v. Michael Carswell will reverberate throughout our country’s legal 
system and affect domestic violence victims outside of Ohio’s borders.  As other states and the federal 
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government consider their own Defense of Marriage Amendments, the Court must ensure it does not set 
a bad precedent by denying critical protections to victims of domestic violence.   

• The Court also must tell abusers that they can not misuse the state’s constitution as a “get out of jail 
free” card.   

• We respectfully urge the Ohio Supreme Court to reaffirm the lower court’s ruling and hold perpetrators 
accountable for their crimes. 

 

BACKGROUND 

• Issue One, Ohio’s Defense of Marriage Amendment, was passed by voters in November 2004, 
amending the state constitution to prohibit same-sex marriage.  

• Similar to other Defense of Marriage Amendments proposed and passed in 19 states, Issue One declares 
that “Only a union between one man and one woman may be a marriage valid in or recognized by this 
state and its political subdivisions.”  However, the amendment also stated that “This state and its 
political subdivisions shall not create or recognize a legal status for relationships of unmarried 
individuals that intends to approximate the design, qualities, significance or effect of marriage.”   

• The addition of the second sentence has given public defenders and attorneys ammunition to contest 
criminal domestic violence charges and requests for civil protective orders when the accused abuser is 
not married to the victim.  Their claim – the Defense of Marriage Amendment makes the state’s 
domestic violence law unconstitutional. 

• In 2005, Michael Carswell was charged with committing the crime of domestic violence against “a 
family or household member”.  Carswell, who is not married to his victim, claimed the Ohio domestic 
violence law was unconstitutional because it created a “legal status for relationships of unmarried 
individuals”. 

• In January 2006, the Warren County (Ohio) Court of Common Pleas ruled that the state’s domestic 
violence law is unconstitutional as applied to Carswell.   In dismissing the charge against Carswell, the 
lower court held that the marriage amendment has the "unintended effect" of prohibiting the Ohio 
legislature from "conferring 'marital-type' status to unmarried individuals living under specific 
conditions."  

• This decision was appealed to the 12th District Court of Appeals, which reserved and remanded the case 
to the lower court. In its ruling, the Court of Appeals held that the domestic violence statute does not 
“create or recognize a legal status for relationships of unmarried individuals that intends to approximate 
the design, qualities, significance or effect of marriage.”  The case is now being heard by the Ohio 
Supreme Court. 

• According to the Ohio Domestic Violence Network, there are 8 other similar cases currently pending in 
various appellate courts throughout the state.   

 
• Until there is finite decision on the constitutionality of the state’s domestic violence law, judges may 

still make their own decision to drop charges, once again creating an opportunity for abusers to use the 
justice system to revictimize their partners.  


