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TRIBAL LAW AND POLICY INSTITUTE PUBLICATIONS
ON SEXUAL ASSAULT

This publication was made possible through a cooperative agreement
between the Office on Violence Against Women (OVW) and the Tribal Law
and Policy Institute (TLPI). TLPI entered into a series of partnership
agreements with the Southwest Center for Law and Policy (SWCLAP) to
author two of four comprehensive publications on tribal response to sexual
assault.

The four publications include:

1.

SEXUAL ASSAULT CODE DEVELOPMENT RESOURCE GUIDE
A strong response to sexual assault starts with strong laws. This
publication is designed to help your tribe draft (or revise) criminal laws
and sex offender registration laws. We recommend you start with this
publication.

LAW ENFORCEMENT SEXUAL ASSAULT PROTOCOL

Once your tribal government has strong laws in place, this publication
will help you create policies and protocols for your law enforcement
agency to enforce your laws. Co-authored by Southwest Center for Law
and Policy.

PROSECUTOR SEXUAL ASSAULT PROTOCOL

Holding offenders accountable for their actions is a key part of making
your community safe. This publication is designed to help your
prosecutor’s office ensure consistency and compassion for all survivors.
Co-authored by Southwest Center for Law and Policy.

DEVELOPMENT OF A TRIBAL SEXUAL ASSAULT RESPONSE
TEAM

Victims of sexual assault deserve a coordinated, comprehensive response
from a variety of community agencies. The Sexual Assault Response
Team (SART) publication is a guide to developing a SART.



Part One

INTRODUCTION

PURPOSE OF THIS RESOURCE GUIDE

American Indian and Alaska Native women are raped at rates higher than
any other race. Despite the alarming rates, sexual assault is still the most
underreported crime. In response to this crisis occurring in Indian Country,
tribal nations are developing culturally appropriate programs and adapting
existing response models to create appropriate responses to sexual assault.
One such model is the Sexual Assault Response Team (SART). SART
establishes a multidisciplinary team that collaborates to create a coordinated
response to sexual assault.

The SART manual will assist communities in instituting effective, integrated
policies and procedures for the investigation, prosecution, and provision of
services in sexual assault cases. As these policies and procedures become
institutionalized tribal communities can expect increased justice for Native
women who are survivors of sexual violence.

This resource guide includes:

e background of sexual assault in Indian country;

e background of the SART model;

o exercises that may be helpful as you begin the work of developing
your SART; and

e an appendix containing additional resources (including sample
protocol language) that may be useful to your team.



WHAT THIS RESOURCE GUIDE CAN DO

The goal of this resource guide is to provide a starting point for tribal
organizations who wish to develop a comprehensive response to sexual
assault utilizing the SART model.

This resource guide is helpful in developing practices and protocols that are
responsive to the immediate needs of adult victims of sexual assault and is
designed to assist tribal communities in creating and sustaining an
integrated, effective community sexual assault response team.

This resource guide is designed to be an interactive tool for developing a
system that works best for your community. Each tribal community has
unique circumstances that call for a customized approach.

We encourage you to create a committee to discuss the ideas in this guide
and develop a plan for moving forward. A facilitator can be helpful in
working through the exercises in this book, but is not mandatory.

Point of Discussion: What questions should our community ask?

Answering these six questions helps build a strong tribal SART which
addresses victim safety and offender accountability.

WHO should respond to sexual assault?

WHAT does a victim of sexual assault need?

WHERE will a victim interact with members of the SART?
WHEN will the SART protocol be followed?

WHY will a SART be formed?

HOW will the SART work?

ook wnE




WHAT THIS RESOURCE GUIDE CANNOT DO

This resource guide does not teach about the dynamics of sexual assault.
The exercises and language assume that you have a basic understanding
about sexual assault. If you do not have training in this area, we strongly
encourage you to contact one or more of the following organizations for
information and training:

Sacred Circle

National Resource Center to End Violence Against Native Women
722 Saint Joseph Street

Rapid City, SD 57701

877-RED-ROAD

www.sacred-circle.com

Mending the Sacred Hoop
202 East Superior Street
Duluth, MN 55802
218-722-2781
www.msh-ta.org

Clan Star, Inc.

P.O. Box 1835
Cherokee, NC 28719
www.clanstar.org

Southwest Center for Law and Policy
4055 E. 5" St.

Tucson, AZ 85711

520-623-8192

www.swclap.org

IMPORTANT: Responding to child sexual abuse disclosures or incidents
is beyond the scope of this resource guide. Child sexual abuse should
never be handled the same way adult sexual assault is handled for variety
of important reasons. For more information, please contact:

Tribal Law and Policy Institute
2221 E. Northern Lights, Suite 200
Anchorage, AK 99508
907-770-1950 ~ www.tlpi.org




TERMINOLOGY USED IN THE MANUAL

Sexual Assault Response Team (SART): A Sexual Assault Response
Team is a multi-disciplinary team that provides specialized immediate
response to victims of recent sexual assault." More detail on what
constitutes a SART is discussed later.

Sexual Assault Nurse Examiner (SANE) or Sexual Assault Forensic
Examiner (SAFE): A health care provider (e.g. physician, physician
assistant, nurse, nurse practitioner) who has completed special clinical
requirements to perform a sexual assault exam.?

Use of female pronoun: Based on statistical data and anecdotal evidence, it
Is clear that the overwhelming majority of victims that are sexually assaulted
in Indian Country are female and the majority of their perpetrators are male.
In recognition of that fact, we use female pronouns when referring to victims
and male pronouns when referring to perpetrators as well as for ease of
reading. However, the discussion in the manual applies equally to male
victims or female perpetrators unless otherwise specified.

Victim/survivor: A person who suffers physical, mental, emotional, and/or
spiritual harm due to the behavior of other(s). Throughout this workbook,
the term victim is the term most commonly used when referring to a person
who has been sexually assaulted. We realize that words carry a lot of power
and their meanings can be interpreted in different ways. Some of the people
we are working with may be offended by the use of the term “victim.” Still
others may feel the term “victim” is an accurate depiction. At the time of
contact with members of the SART, few women have moved from victim to
survivor in their healing process. Each discipline may use different
terminology. For example, medical personnel usually refer to the
victim/survivor as a “patient”.

Victim Centered: The systematic focus on the needs and concerns of a
sexual assault victim to ensure the compassionate and sensitive delivery of
services in a nonjudgmental manner.

Protocol: A set of policies, procedures and agreements to be followed by an
individual, agency or group.

See Glossary for additional term definitions.

1 U.S. Department of Justice, National Protocol for Sexual Assault Medical Forensic Examinations (2004),
pg. 53. Available at: http://www.ncjrs.gov/pdffilesl/ovw/206554.pdf. Last accessed 3/14/08.
2 Ibid., pg 18.




Part Two

OVERVIEW OF SEXUAL ASSAULT

STATISTICS

Sexual violence against Native women is one of the most devastating threats
to contemporary Indigenous culture®. In 1999, Bureau of Justice statistics
revealed the disturbing statistic that American Indian women experience
sexual assault at a rate 3.5 times higher than all other ethnicities®. In a more
recent study released by the U.S. Department of Justice, Bureau of Justice
Statistics, 1992-2002:
e American Indians were twice as likely to experience a rape/sexual
assault compared to all races;
e strangers committed 42% of the violent crimes against American
Indians during 1992-2001; and
e nearly 4 in 5 American Indian victims of rape/sexual assault described
the offender as white.

Point of Discussion: Statistics

Look at your local statistics relative to sexual assault and answer the

following:

1. How many people have reported a rape to a local advocacy service
provider in the last year? 3 years?

2. How many people have reported a rape to law enforcement in the last
year? 3 years?

3. How many people have been seen at the emergency room for rape exams
in the last year? 3 years?

4. How many people have been charged with rape in the last year? 3 years?

¥ Sarah Deer, “Toward an Indigenous Jurisprudence of Rape,” 15 Kan. J. L & Pub. Pol'y 121
(2004).

4 U.S. Department of Justice, American Indians and Crime, Bureau of Justice Statistics (1999). Available
at: http://www.ojp.usdoj.gov/bjs/pub/pdf/aic.pdf. Last accessed 3/14/08. For more information, see also:
Amnesty International. Maze of Injustice: The Failure to Protect Indigenous Women from Sexual Violence
in the U.S.A. (2007). New York: Amnesty International. Available at:
http://www.amnestyusa.org/women/maze/report.pdf. Last accessed 3/18/08.




5. How many perpetrators have been successfully prosecuted in the last
year? 3 years?

Tribal nations may work with federal or state authorities to obtain these
statistics. Although this guide focuses on SART development for individual
tribal nations, it does not preclude developing a SART together with
appropriate federal agencies such as the Federal Bureau of Investigation
(FBI); local district’s U.S. Attorney’s Office; Bureau of Indian Affairs Law
Enforcement; Indian Health Service or for tribal nations within PL280 states,
partnering with local law enforcement agencies, medical personnel from
private hospitals and clinics and the appropriate state prosecution agency.

Sexual assault is the most underreported crime with recent statistics
indicating that 70% of sexual assaults are not reported.® Any discussion of
sexual assault in American Indian or Alaskan Native communities must ask
the question, “why is sexual assault of Indian women the most underreported
crime?”

Point of Discussion: Barriers in Your Community

1. What are the unique barriers and challenges which discourage victims
from reporting a rape or seeking services?

2. What do victims experience when they disclose/report their sexual
assaults to advocacy? Law enforcement? Medical agencies?

IMPACT OF SEXUAL ASSAULT ON YOUR COMMUNITY

Prior to colonization, sexual assault was virtually nonexistent within tribal
communities due to traditional values and belief systems based in gender
equality. Women were considered sacred, important decision-makers and
central to the wholeness and wellness of the family unit and the overall
community. With colonization, Indian women became targets of
oppression, violence and dehumanization. It is a commonly held belief that
because Indian women are of central and primary importance to the family

® Ibid.




and the community, an attack on an Indian woman is an attack on the Indian
Nation. It is important to consider the rape of an Indian woman as an assault
both on her and on her community. Until women are restored to a level of
wholeness and wellness, the family and the community will continue to
suffer.

Rape is one of the cruelest forms of criminal violence. Regardless of the
type of sexual assault, it goes against all Native beliefs and cultural values.

IMPACT OF SEXUAL ASSAULT ON THE VICTIM

The impact on the victim can be devastating regardless of the type of assault,
whether or not there was penetration. Power and control is the primary
motive for sexual assault. Having lost her power, the victim feels powerless
and believes that her life will never be the same. This is the reason victims
of sexual assault refer to it as a life-altering trauma. Following a sexual
assault, victims are left with many feelings, some more obvious than others
including but not limited to:

o Fear
Terror
Embarrassment
Shock
Humiliation
Anger
Sadness

Victim response varies and each person responds in her own way. There is
no one right way to respond. Sometimes the response is influenced by her
need to maintain some normalcy. Perhaps she is wearing the face of courage
so as not to alarm her children, family, or relatives. Many Indian women
have had to endure many hardships, have experienced multiple
victimizations and have learned to cope in their own personal way. They
may internalize many of the feelings and wait for a better time to express
them.

There are many myths about sexual assault and what constitutes “normal”
reactions. When the response doesn’t fit within those preconceived ideas of
what the reaction should be, there may be an assumption that the rape really
didn’t happen -- that the victim is lying. First responders refrain from



making any assumptions about the victim’s reaction and are prepared to
respond with sincere compassion and sensitivity.

Sexual assault impacts the person in a holistic way: physically, emotionally,
intellectually and spiritually. It is often believed that a sexual assault is
merely a physical attack. It may be helpful to think of sexual assault as an
assault on a person’s humanity affecting the whole person and as a result,
healing and recovery may be prolonged.

Point of Discussion: Holistic Impact

Discuss the ways the victim may be affected in each of the four areas:
Emotions, Sprit, Body, and Mind.

1. What kind of emotions or feeling did the victim experience?
2. How has her body been affected?
3. How has her mind, her decision-making abilities been impacted?

4. Do you suppose her ability to recall specific details of the assault may be
affected?

5. How might she be affected spiritually?




RIGHTS OF SEXUAL ASSAULT VICTIMS

* To Be Believed

* To Be Safe

* To Be Supported

* To Heal

* To Have a Sense of Justice

* To Be Re-Empowered to Make their own Choices
* To Have Options and Good Information

* To Not be Re-Victimized

* To Have Rights Protected




Jurisdiction Effects on Sexual Assault Response

Jurisdiction refers to the power or authority of a court over a particular
person, territory and subject matter. When a sexual assault occurs on tribal
land, the jurisdiction or authority over the criminal action may be in more
than one court. On some tribal lands the jurisdiction is in tribal and federal
court and on other tribal lands it is in tribal and state court. This varies
depending upon whether federal law has given a state jurisdiction over the
criminal matters of a particular tribe.

A tribal court must base its criminal jurisdiction on tribal laws. Some tribal
governments have not passed sexual assault laws, so their tribal courts do
not exercise jurisdiction. Some tribes have no criminal court system. Many
tribes, however, choose to exercise criminal jurisdiction over sexual assault
by adopting laws against sexual assault.

In Native communities, tribal criminal jurisdiction is limited by federal law.
It is important to understand these limits. The U.S. Supreme Court decision
Oliphant v. Suquamish® limits the ability of tribal governments to try and
punish non-Indians. Therefore, tribal governments cannot criminally
prosecute a sex offender who is not considered “Indian”.

The Indian Civil Rights Act’ (ICRA) limits a tribe’s ability to incarceration
for any one crime to one year in jail and/or a $5,000 fine. If a person is
convicted of more than one crime (kidnapping and rape, for example),
federal law allows up to one year for each offense. ICRA does not limit
other sanctions a tribe might use; including restitution, banishment, and
probation. It is important to note that although federal law has limited
jurisdiction, it has not eliminated the tribe’s ability to prosecute crimes.

As mentioned earlier, generally when a sexual assault takes place on tribal
land, more than one government can take action. This is called concurrent
jurisdiction. In most cases of sexual assault on tribal land, a tribe may share
criminal jurisdiction with either the federal (United States) or the state
government. If the state or federal government prosecutes a person for
sexual assault, this does not eliminate the authority of the tribe to prosecute.

6435 U.S. 191 (1978)
"25U.S.C. §1301-1303

10
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The added complexity of concurrent jurisdiction requires consideration in
the development of the SART. Clearly understanding the possibilities of
prosecution is important. Consideration should be given to tribal, state, or
federal law enforcement attempts to enforce their sexual assault laws and the
court systems in which they may be prosecuted. The involvement and
cooperation of all will lead to improved enforcement of sexual assault laws.

For a more in depth discussion on jurisdiction refer to the Resource Guide
for Drafting or Revising Tribal Criminal Laws Against Sexual Assault and
Stalking.






































































































































































































































































































































