
 

 

Senator Sheldon Whitehouse 

Hart Senate Office Bldg. Room 530 

Washington, DC 20510  

      August 5, 2014 

 

Dear Senator Whitehouse: 

 

Please accept this letter as part of the record of the hearing held by the Senate Committee on the 

Judiciary on July 30, 2014 entitled, “VAWA Next Steps: Protecting Women from Gun 

Violence.” 

 

Summary 

 

We are writing to clarify the record regarding statements that were made during the July 30th 

hearing that referenced our June 2014 report, “Women Under the Gun: How Gun Violence 

Affects Women and 4 Policy Solutions to Better Protect Them.”1 During the hearing, Ranking 

Member Grassley correctly indicated that research conducted by the Center for American 

Progress found that most states are not submitting complete records of individuals prohibited 

from gun possession under 18 U.S.C. §922(g)(8) and (g)(9) to the Federal Bureau of 

Investigation (FBI) for inclusion in the National Instant Criminal Background Check (NICS) 

Index. However, in referencing and quoting from this portion of our report, we are concerned 

that Ranking Member Grassley may have presented an incomplete picture of the extent to which 

states are failing in their responsibility to provide and access records of prohibited abusers during 

gun background checks. While few states are submitting complete records directly to the NICS 

Index, more states are pre-screening and flagging these records as gun-prohibiting in other FBI 

databases that are queried during background checks. Additionally, background checks across all 

states involve attempted case-by-case reviews of potentially disqualifying domestic violence 

records. It would be incorrect to draw an inference from Ranking Member Grassley’s statements 

during the hearing, as some observers may have, that a state’s failure to provide any domestic 

violence records to the NICS Index means that no domestic violence records from that state are 

searched during a background check of a gun buyer from that state. In fact, such records are 

searched. However, as our report recommends, pre-screening and pre-validating records is the 

best practice to ensure that these records are immediately available during a firearms background 

check. The failure of many states to pre-validate abuser records by providing them to the NICS 

Index and/or flagging them in another FBI criminal records database does lead to delayed 

background checks and, in some cases, to gun sales proceeding when individuals are, in fact, 

prohibited from gun possession under federal law because of domestic violence.  
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Background on the NICS Index, the Interstate Identification Index, and the National Crime 

Information Center 

 

When an individual seeks to buy a firearm from a licensed dealer, the dealer submits the person’s 

name and other limited identifying information to NICS for a background check to determine if 

the individual is qualified under state and federal law to buy a gun. The agency running the 

check – FBI for most states or state law enforcement in so-called “point-of-contact” states – then 

queries NICS, which primarily involves searches of three databases that contain criminal justice 

information and are used for a number of purposes in addition to firearm background checks: the 

Interstate Identification Index (III), the National Crime Information Center (NCIC), and the 

NICS Index.2 Each of these databases contains different types of records relevant to gun sale 

background checks: III includes records pertaining to criminal convictions; NCIC includes 

records relating to fugitives and individuals subject to restraining orders; and the NICS Index 

contains records submitted by states regarding any of the categories of prohibited purchasers.3 

The FBI also queries databases of Immigration and Customs Enforcement for records pertaining 

to noncitizens who attempt to purchase firearms.4  

 

Why Reviews of Domestic Abuser Records Are More Challenging 

 

Unlike other categories of prohibited purchasers, such as convicted felons or fugitives, it can be 

difficult to quickly ascertain whether an individual’s criminal history renders him or her 

ineligible to purchase a firearm because of a conviction for a misdemeanor crime of domestic 

violence or the issuance of a domestic violence restraining order unless the record has been 

submitted directly to the NICS Index or pre-screened and flagged as prohibiting in III or NCIC.  

For potentially disqualifying domestic violence records that are not in the NICS Index or 

flagged, there are a number of reasons that the case-by-case review is slower and less complete 

than reviews of other categories of prohibited persons. First, records of misdemeanor domestic 

violence convictions and restraining orders that are in III and NCIC are often incomplete and 

require additional investigation to determine if they render the individual prohibited from gun 

possession.5 For example, III may have a record of the individual being arrested for 

misdemeanor assault but not have information about whether that arrest resulted in a conviction. 

In such cases, the FBI (or state law enforcement in point-of-contact states) must contact the local 

court system or police agency to determine how the arrest was resolved, an investigation that can 

easily take longer than the three days the FBI is permitted by law to complete the check before 

the sale must proceed.6 

 

Second, the federal definition of misdemeanor crime of domestic violence does not always easily 

align with state law crimes. For example, III may show that an individual was convicted of 

misdemeanor assault but does not indicate the relationship between the defendant and the victim 

or whether the requisite use of force required under federal law was an element of the state 

crime.7 When that occurs, the FBI or state law enforcement must again contact local court and 

police officials to piece together the details of the conviction – a process that is even more time-

consuming than just determining the basic disposition of a case.8 
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Third, even simply identifying whether a misdemeanor conviction is prohibiting because it 

involves domestic violence can pose a challenge, as many of these convictions do not present as 

such initially. In a number of states, these are merely assault or battery convictions, and the FBI 

must again do further research with local agencies to determine if it qualifies as a prohibiting 

conviction under federal law.9 This process is made even more difficult because many states do 

not have easily accessible electronic records regarding misdemeanor convictions.10  

 

The Benefits of Pre-Screening and Pre-Validating Domestic Abuser Records 

 

One solution to this problem is for states to proactively identify the individuals prohibited from 

gun ownership due to a domestic violence misdemeanor conviction or restraining order through a 

process that law enforcement experts refer to as “pre-validation.” Instead of urgent case-by-case 

examinations, where the FBI or state law enforcement try to figure out whether a particular 

record is qualifying at the time of a sale, pre-validation would mean that state law enforcement 

had reviewed all the potentially disqualifying records, identified those that are prohibiting under 

federal law and pre-validate them as such, and submit all those records to the FBI. Doing so 

would ensure that information regarding these individuals is immediately accessible to NICS 

operators during a background check and eliminate the need for any additional investigation into 

whether the individual’s criminal history renders him or her ineligible to purchase a firearm.  

 

One way for states to engage in this pre-validation process is to flag disqualifying records in 

NCIC and III. Each of these indexes currently has a flag that allows states to identify records of 

individuals who are barred from gun ownership—restraining orders in NCIC and misdemeanor 

convictions in III. Using these flags allows the NICS operators to immediately ascertain that the 

individual is prohibited from gun possession and eliminates any ambiguity as to whether the 

individual has a disqualifying conviction or restraining order. While these flags are a preferred 

method of indicating that an individual is barred from gun possession because of his or her 

criminal history, according to a January 2014 report by the Bureau of Justice Statistics, only 22 

states currently employ a flag to indicate that an individual is ineligible to purchase firearms.11 

 

In addition to using these flags, when states pre-validate disqualifying records, they also have the 

option of submitting these records directly to the NICS Index. While the NICS Index is generally 

used to collect prohibiting records that are not otherwise available in the other indexes, it can 

also be used for records pertaining to any of the federal prohibitors. Submitting these pre-

validated records to the NICS Index should not replace flagging these records in NCIC and III 

but instead should act as an additional safeguard to ensure that clear records of who is prohibited 

from firearm possession because of a domestic violence conviction or restraining order are 

immediately available during a background check. 

 

The NICS Index is currently set up to accept these records, and, in fact, there are a substantial 

number of these records already in the index: As of June 30, 2014, there were more than 108,000 

records of individuals convicted of domestic violence misdemeanors and more than 27,000 
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records of those subject to a domestic violence restraining order.12 Few states, however, have 

adopted this approach; most either rely on III and NCIC to flag prohibited domestic abusers or 

are not flagging abusers at all. According to data obtained by the Center for American Progress 

through a Freedom of Information Act request to the FBI, as of December 31, 2013, only 36 

states have submitted any domestic violence misdemeanor conviction records to the NICS Index, 

and of these, 21 states have submitted 20 or fewer of these records. But a few states have begun 

to submit these records to the FBI for inclusion in the NICS Index in large numbers—conducting 

exactly the “pre-validating” batch review that the FBI recommended in a 2012 report.13 In fact, 

fully 79 percent of all the state domestic violence conviction records submitted to the NICS 

Index come from just three states: Connecticut, New Hampshire, and New Mexico. 

 

Progress has been made in recent years to improve electronic access to state conviction records, 

which has likely reduced some of the problems with identifying prohibited domestic abusers 

during a NICS background check. A number of states have received significant grant funding 

through the National Criminal History Improvement Program to improve the quality, timeliness, 

and accessibility of criminal history records as a general matter,14 as well as funding through the 

NICS Improvement Act of 2007 specifically intended to improve record submission to NICS.15 

But despite these efforts, as of the end 2012, less than half of the states employed a flag to 

indicate that an individual’s criminal history renders him or her ineligible to buy a gun.16 All 

states should consider following practices like those of Connecticut, New Hampshire, and New 

Mexico—reviewing all potentially disqualifying domestic violence records upfront, pre-

validating those records, flagging those records in III and NCIC, and submitting these records 

directly to the FBI for inclusion in the NICS Index.17 

 

Thank you for the opportunity to clarify this issue for the record. 

 

      

Very truly yours, 

 

     Arkadi Gerney 

     Senior Fellow 

 

     Chelsea Parsons 

     Director, Crime and Firearms Policy  
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