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The U.S. Supreme Court heard oral arguments this month in a tragic case that could lead to 
sweeping changes in the way police departments throughout the nation respond to violations of 
domestic violence protection orders. 
 
The question in Castle Rock v. Gonzales is whether police departments can be held liable for 
failing to enforce such orders – the same type of order Jessica Gonzales obtained just a month 
before her estranged husband kidnapped and killed their three daughters. 
 
The case has galvanized women’s rights and domestic violence victims’ groups, who claim that 
many police departments fail to take restraining order violations seriously. 
 
Lenora Lapidus, head of the women’s rights project at the ACLU, told Lawyers Weekly USA 
that a ruling in Gonzales’s favor is crucial for victims of domestic violence. 
 
“It’s extremely important because, many states, such as Colorado, have laws on the books that 
provide for women who are battered to get orders of protection from the court and statutes that 
also say if those court orders are violated then police have an obligation to arrest or attempt to 
enforce the protective orders,” she said. 
 
The Supreme Court is being asked to rule on a narrow legal issue – whether the Castle Rock, 
Colo. police department’s failure to enforce a restraining order violated Gonzales’s procedural 
due process rights under Sect. 1983. 
 
However, the implications of the ruling could be widespread. Lani Williams, an associate 
counsel with the International Municipal Lawyers Association (IMLA), said a ruling in 
Gonzales’s favor would open the door to thousands of costly civil suits against police 
departments for failing to enforce protection orders. 
 
“The potential impact is astronomical,” agreed Brad D. Bailey, an assistant city attorney in 
Littleton, Colo., who filed an amicus brief on behalf of IMLA.  
 
“Any time there’s a response that is not fast enough to prevent injury or death, the local 
authorities are looking at a lawsuit they’re going to have to defend,” he said. 
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But Brian J. Reichel, Gonzales’s attorney, downplayed the potential financial impact on police 
departments and municipalities. 
 
“It’s not going to bankrupt them if they simply do what they’re obligated to do,” he told Lawyers 
Weekly USA. 
 
A Mother’s Nightmare 
 
Gonzales’s estranged husband kidnapped their daughters from her front yard in June 1999, just a 
month after she obtained a temporary restraining order against him. Despite repeated calls to the 
police – five times within four and a half hours – the police failed to heed her pleas to find and 
arrest her husband for violating the protective order. 
 
Eight hours after Gonzales first called police, her estranged husband drove up to the police 
station, got out of his pickup truck and opened fire. In a “suicide by cops” incident, he was killed 
at the scene. 
 
Police found the bodies of Gonzales’s three daughters – aged 10, 8 and 7 – inside the cab of the 
truck. They had been murdered earlier in the evening by their father. 
  
Gonzales filed a federal suit against the police department and town of Castle Rock, claiming 
violation of both substantive and procedural due process under Sect. 1983 and seeking $30 
million in damages. 
 
A U.S. District Court in Colorado dismissed the claim, holding that Gonzales had failed to state a 
cognizable claim for the violation of her and her daughters’ procedural due process rights. 
 
A 10th Circuit panel unanimously affirmed the district court’s ruling regarding the substantive 
due process claim, but said that Gonzales had stated a claim for the violation of her and her 
daughters’ procedural due process rights. 
 
In closely divided 6-5 ruling, the en banc 10th Circuit agreed that Gonzales was entitled to 
proceed with her procedural due process claim.  
 
The court held that the restraining order gave Gonzales a legitimate expectation of police 
protection, and that her repeated pleas for help should not have been disregarded without 
notification that the order would not be enforced. 
 
“The police never engaged in a bona fide consideration of whether there was probable cause to 
enforce the restraining order,” it said. “Their response, in other words, was a sham which 
rendered [Gonzales’s] property interest in the restraining order not only a nullity, but a cruel 
deception.” 
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Property Right? 
 
Oral arguments in the case came on the morning of Chief Justice William H. Rehnquist’s return 
to the Supreme Court after a five-month absence due to treatment for thyroid cancer. Although 
he appeared frail and a tracheotomy tube was clearly visible, Rehnquist, 80, enforced punctuality 
and restricted lawyers to their allotted times. 
 
Questioning by Rehnquist and other justices focused on whether taking out a temporary 
restraining order gave Gonzales a “property right” in police protection that entitled her to due 
process. 
 
John C. Eastman, a professor of law at Chapman University School of Law in Orange, Calif., 
who represented Castle Rock, argued that the court order applied only to Gonzales’ husband – 
not Gonzales herself. That meant that Gonzales did not have any property interest in the 
restraining order. 
 
“The restraining order was issued against Mr. Gonzales,” he noted.  
 
“Don’t the police have an obligation to enforce it?” Justice Ruth Bader Ginsburg asked. 
 
“The Colorado statute continues to give the police a great deal of discretion,” Eastman replied. 
 
“And the discretion to do nothing,” Ginsburg commented. 
 
O’Connor asked if there was any way Gonzales could pursue a civil lawsuit through the 
Colorado courts. 
 
“Yes,” Eastman said. “The police are not immune if their conduct is willful and wanton.” 
 
During his argument, Reichel told the justices Castle Rock police routinely ignored complaints 
about domestic protective orders being violated. 
 
“At issue here is a specific order of protection and a pattern of the Castle Rock police of failing 
to enforce protective orders – not taking complaints of violations of restraining orders seriously,” 
Reichel said. “Castle Rock repeatedly ignored Ms. Gonzales’s pleas to have her children 
returned to her. The restraining order has no meaning unless the police are willing to enforce it.” 
 
But the justices appeared reluctant to set aside traditional police immunity from liability for 
failing to protect victims of domestic violence. 
 
“It would be a major step, wouldn’t it?” commented Justice Sandra Day O’Connor. 
 
Several justices also noted that even if Gonzales was entitled to procedural due process under the 
protective order, it might not have changed the outcome of the tragedy. All it would have done 
would have been to require police to explain their actions – or lack of action – to Gonzales. 
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“The only thing she didn’t get would be a statement by the police that they were not going to do 
something for her,” Justice David Souter said. 
 
“What happened is a terrible tragedy – but it wasn’t that they didn’t hear her. They heard her and 
didn’t do anything,” added Justice Stephen Breyer. “What you need is instructions to the police 
that when a child is missing, you don’t wait. I don’t see how the route you take gets at that 
problem.” 
 
Reichel responded: “The police should have made a probable cause determination and conveyed 
that to her.” 
 
Souter said that Reichel’s argument “could apply to every statute,” and would make a 
“completely nonadministrable situation.” 
 
“You think this could be done by the sergeant on the desk, who probably already has three calls 
waiting?” Rehnquist asked. 
 
Reichel said that while he was “not asking the police department to drop everything,” the police 
should be required to explain why they are unable to immediately pursue a restraining order 
violation. 
 
Justice Antonin Scalia asked why Gonzales didn’t try to get a contempt order against her 
husband from the court that had issued the restraining order. 
 
“At the point at which she realized (the order had been violated), the children were dead,” 
Reichel replied. 
 
Administration Backs Town  
 
Castle Rock’s position had the support of the Bush administration. John P. Elwood, assistant to 
the Solicitor General Department of Justice, told the justices that holders of retraining orders do 
not have a property interest. 
 
“There is nothing in the Colorado statute creating an individual right to enforcement,” he said. 
 
“Do the police have any obligation to protect victims?” asked Justice Anthony M. Kennedy. 
 
Elwood said that under a 1989 Supreme Court ruling (DeShaney v. Winnebago City Department 
of Social Services, 489 U.S. 189) the only obligation the police have to protect a victim is if the 
government put the victim in harm’s way. 
 
But Lapidus said this case was different because “we’re not talking about generalized harm any 
individual might face from a third party. We’re talking about Ms. Gonzales. The court made fact 
findings she was facing danger from this particular man, and by issuing this court order she 
would get police protection. 
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“Police refused to enforce the protective order,” she added. “She called them, she showed them 
the order. They said, ‘There’s nothing we can do.’ They just kept stringing her along.” 
 
‘All I Can Do’ 
 
Accompanied by 12 family members, Gonzales – who now lives in California – attended the 
Supreme Court oral arguments. Dressed in a white suit, she said that she is determined to see the 
case through to the end. 
 
“That’s all I can do,” she said. 
 
Police in Castle Rock – a suburb 30 miles south of Denver with a population of about 35,000 – 
don’t disagree with the facts of the case, but they say they did the best they could with the 
resources they had. 
 
They said they tried to locate Gonzales’s estranged husband. But because he had no history of 
violence against the children, they didn’t think the children were in any danger. 
 
 
A Supreme Court ruling in the case is expected early this summer. 
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