UNDER SECRETARY OF DEFENSE

4000 DEFENSE PENTAGON
WASHINGTON, D.C. 20301-2000

NOV 27 270

PEREONMNEL AND
READINESS

MEMORANDUM FOR SECRETARIES OF THE MILITARY DEPARTMENTS

\ CHAIRMAN OF THE JOINT CHIEFS OF STAFF

< UNDER SECRETARIES OF DEFENSE
DIRECTOR, DEFENSE RESEARCH AND ENGINEERING
ASSISTANT SECRETARIES OF DEFENSE
GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
INSPECTOR GENERAL OF THE DEPARTMENT OF DEFENSE
DIRECTOR, OPERATIONAL TEST AND EVALUATION
ASSISTANTS TO THE SECRETARY OF DEFENSE
DIRECTOR, ADMINISTRATION AND MANAGEMENT
DIRECTOR, FORCE TRANSFORMATION
DIRECTOR, NET ASSESSMENT
DIRECTORS OF THE DEFENSE AGENCIES
DIRECTORS OF THE DEFENSE FIELD ACTIVITIES

SUBJECT: Department of Defense (DoD) Policy for Implementation of Domestic Violence
Misdemeanor Amendment to the Gun Control Act for DoD Civilian Personnel

This memorandum estzblishes DoD policy for implementing the domestic violence
amendment to the Gun Control Act of 1968 (18 1.S.C. § 922(d)(9) and (g)(9)) for DoD civilian
employees and supersedes the memorandum of November 21, 1997, on this subject that provided
interim DoD policy. DoD Components shall take all reasonable and necessary steps to
implement this policy with regard to civilian personnel. For the purposes of this policy, the DoD
Components include the Office of the Secretary of Defense, the Military Departments, the
Chairman of the Joint Chiefs of Staff, the Combatant Commands, the Inspector General of the
Department of Defense, the Defense Agencies, the DoD Field Activities, and all other
organizational entities of the Department of Defense.

The domestic violence amendment makes it a felony for any person to sell or otherwise
dispose of firearms or ammunition to any person whom he or she knows or has reasonable cause
to believe has been convicted of a “misdemeanor crime of domestic violence” (18 U.S.C. §
922(d)(9)). The amendment also prohibits anyone who has been convicted of a misdémeanor
crime of domestic violence from shipping or transporting in interstate or foreign commerce, or
possessing in or affecting cominerce, any firearn or amununition; or receiving any firearm or
ammunition which has been shipped or transported in interstate or foreign commerce (18 U.S.C.
§ 922(g)(9)). Definitions for the terms used in this memorandum are attached.

The law applies to “misdemeanor crimes of domestic violence” only. For purposes of this
memorandum, however, a “qualifying conviction™ also includes a conviction for a “crime of



domestic violence” tried by general or special court-martial which otherwise meets the definition
of a misdemeanor crime of domestic violence. Purther, as 2 matter of DoD policy, a conviction
for an offense meeting the definition of a “felony crime of domestic violence™ adjudged on or
after the date of this memorandum shall be considered a qualifying conviction for purposes of
this memorandum. The term “qualifying conviction” does not include summary court-martial
convictions, imposition of nonjudicial punishment (Article 15, UCMIJ), or deferred prosecutions
(or similar alternative dispositions) in civilian courts.

This policy applies to all DoD appropriated and nonappropriated fund civilian employees
as defined in 5 U.S.C. § 2105, including employees working outside United States territory. It
does not apply to foreign nationals employed directly or indirectly by DoD.

Each DoD Component shall identify all DoD civilian employment positions that include
duties, activities, or responsibilities covered by the Gun Control Act, including selling or
disposing of firearms and ammunition (18 U.S.C. § 922(d)), or receiving, possessing, shipping,
or transporling any firearm or ammunition in or affecting interstate or foreign commerce (18
U.S.C. § 922(g)) (hereinafter referred to as “covered positions™). It is DoD policy that,
consistent with 18 U.S.C. § 922, no DoD Component shall employ or retain in a covered position
a civilian employee, including a nonappropriated fund employee, whom Component personnel
know, or have reasonable cause to believe, has a qualifying conviction. A data element
identifying covered and non-covered positions was placed in the legacy Defense Civilian
Personnel Data System (DCPDS) in the November 1998 release.

Each DoD Component shall implement a program to inform its personnel in covered
positions of the domestic violence amendment to the Gun Control Act, its consequences, and
DoD implementing policy. Information provided shall include notice that personnel in covered
positions have an affirmative, continuing obligation to inform their supervisors if they have, or
later obtain, a qualifying conviction and that the revised DD Form 2760 (attached), which states
that any statements made on the form will not be used in a prosecution for violating the Gun
Control Act, is available. The use of this form and the protections it affords have been approved
by the Department of Justice. DoD Components shall also post notices about the domestic
violence amendment and DoD implementing policy in all facilities where firearms or
ammunition are stored, issued, disposed of, and ;ransported.

If in implementing this policy a DoD Component chooses to require that all or some of its
covered personnel centify that they do or do not have a qualifying conviction, the DD Form 2760
shall be used for such certifications. Even if certification is not required, DD Form 2760 shall be
made available for those personnel who come forward to report a qualifying conviction in
compliance with their obligation to do so. The form shall be filed on the left side of the
employee’s personnel folder.

Each DoD Component shall retrieve Government-issued firearms and ammunition
from any DoD employee in a covered position found to have a qualifying conviction and shall
suspend the employee’s authority to possess firearms or ammunition. Such action shall also be
taken if there is reasonable cause to believe a civilian employee in a covered position has a
qualifying conviction.



The absence of a qualifying conviction shall be made a condition of employment for all
covered positions. No individual who has a qualifying conviction may be assigned or detailed
into a covered position. DoD Components shall establish procedures to provide notice to
individuals applying for covered positions of the prohibition prior to employment in covered
positions. Notification shall include an appropriate statement on a vacancy announcement fora
coveredposition. Individuals may be required to certify on a DD Form 2760 that they do not
have a qualifying conviction before selection for, or appointment to, a covered position.

Personnel actions involving incumbents of covered positions having qualifying
convictions may be taken in accordance with applicable law, regulations, collective bargaining
agreements, and this memorandum. They may include such actions as redesigning a position so
that it no longer is a covered position, reassigning an employee with a qualifying conviction, or
taking an adverse action {e.g., a reduction in grade or removal).

A DoD Component may afford an employee found to have a qualifying conviction a
reasonable time to obtain an expungement or pardon of the conviction. During this time,
however, the Components shall retrieve all Government owned firearms and ammunition and
suspend the employee’s authority to possess firearms and ammunition until an expungement or
pardon is obtained. :

When initiating a security clearance or suitability investigation on an applicant for or
incumbent of a covered position, each DoD corponent shall identify the covered position on the
request for investigation. If the completed investigation reveals a qualifying conviction, the
investigation shall be referred to the requesting DoD component for an employment suitability
determination.

DoD Components will take all reasonable and necessary steps to fully implement fhis
policy. DoD Components will forward copies of implementing instructions or regulations no
later than 120 days from the date of this memorandum.

Implementation of this memorandum with respect to employees represented by unions
shall be accomplished consistent with any labor relations obligations.

This memorandum is effective immediately, and remains in force until superseded. The
guidance in this memorandum will be incorporated into pertinent DoD issuances.

ol Ebr_

David S. C. Chu

Attachments:
As stated



DEFINITION OF KEY TERMS
DaD IMPLEMENTATION OF DOMESTIC VIOLENCE AMENDMENT

For purposes of the DoD policy to il;lplemt the domestic violence amendment to the Gu
Coatrol Act of 1968, the following definitions shall apply:
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® The tam “fircarm™ means (A) any weapon (including & starter gun) which will, or is
dmignedto.ormaymadilybeconvawdlo.uppluptujcctﬂobythelctionofanuplmivc;
(B)-thcfmmoormccivaofmymbwupon;md(q any firearm muffler or firsarm
silencer; or (D) any destructive device. However, it does not include major military weapons
sysiems or “crew served” military weapons (tanks, missiles, aircraft, etc.)

¢ The term “destructive deviee™ means '(A) any explosive, incendiary, or poison gas bomb,
gmude.mlne.onnynthkabavinglpmpcumtchngoofmmt!unfouromcu,og_
'nnysuchminsilchavingmexploaiveocimmdiuychmpofmmtbancne—qmum.m
anydcviceshnilanonuyofthcdgvioadwaibedinthcpuwdlngclm;m)anytypeof :

weapon by whatevey name whichwiﬂ,or.whlcbmaybemdﬂyconvmodto,oxpdn |
projectile by the action of an explotive or other propellant, and which has any bamet with 3

- bore of more than one-balf inch in diameter; and {C) dny combination of parts cither designed

+ or 'intended. for-use in converting any device into any destructive device described in- ..

‘subparagraph (A): or (B) and from which a deitructive. device. may be readily asscmbled. ..

Provided, however, that the term “destructive-device” shall not inctude any device whichis - .-
neitlier designed nor redesigned for use as a weapon nor shafl include any device, althongh -

- originally designed as a weapon, which is redesigned for use as'a signaling, pyrotechnic; linis - -
throwing, safety, or similar dovice. | y '

® The term “ammaunition” means ammunition of cartridge cases, primers, bullets, o propeliant
powder designed for use in any firearm. However, it docs not include ammunition for major
military weapon systems or “crew served” military weapons sysiems.

posscssionoxistswhonnpmondoqnothavcnctn_alposmloubmimlcadhowinglyhm
the power and nagivcntimctocmciscdolplnlonmdcnulmlomtheﬁ:umu
ammunition, either direcily or through others. Possessiou.nqednotbcoxclmimhnmybe
joint with others. ' :

° 'l‘he term “reazonable cause” means that there is ic}inblc information that a reasonable,
prudeat person would rely on which makes it mare likely than not that the individual has s
qualifying conviction.

. @ The term “receive” means to obtain, to take, to acoopt, to scquire, or to come jnto possession
of.



The term “dispose” means to exercise contro) over, to direct or (o assign for uss, or to
alienate, bargain away, bestow, convey, exchange, give away, or transfer by authority.

The term “transport™ means to move, convey, carry, by any means, or to deliver or receive for
the purpose of movement or conveyance.

The term “Ship™ “means the Tassporiation, or e efféeting of insbiapirtation. “wilioy
limitation as to the means or facilities used or withmpedtothepamntowhommy

including the Canal Zone) or the District of Columbia, but such term does not include
commarce between places withinllnumombutﬂmughanyphceouuidcoﬂham

'I‘hetum"a'imcofdomesticviolm"mnsmoffeusethuhu-itsl‘lcmalbasis,theuae
or attemipted use of physical force, o threatened use of a deadly weapon; committed bys
current-or former spouss, parcat, of guardian of the victim, by a persen with whom the vietim
shares a child in common, by a person who is cohabitating with or bas-cohabitated with the
2. victim as & spouse, parent, of guardian; or by a person similaﬂysimncc_l-toa;pousg,mor
guardian of the victims. . - A '

'I'hctam“misdcniunorqﬁneofdomadcviolwee?isa“cﬁmofdmmﬁc_ﬁolem"mu
olmlﬁedasamlsdomunorundaSmcorPcdunllaw.‘ - S

The team “felony crime of domestic violerioe™ is 8 “crime of domestic violenog™ that is
classified as a felony under State or Rederal law.

The term “qualifying conviction” applies to any of the following: (1) a State or Federal
conviction for 8 “misdemeanor crime of domestic violence;” (2) a State or Rederal conviction
for a “felany crime of domestic violencs” adjudged on or after the dats of this

and (3) any general or special court-martial conviction for a Uniform Cods of Military Justice
offensc which otherwise meets the elemeats of & “crime of domestic violence,” oven though
not classificd as a misdomeanor or feloay.

/
A person shall not be considered to have a qualifying conviction unlegs the convicted .
offender was represented by conasel, or knowingly and intelligently waived the right to
counse] and, if entitled to have the caso tricd by jury or before court tho case was
- actually tried by a jury or court members or the person knowingly and intelligently waived
the right to have the case nicdbyajuxyormutgmcntbcm. and; -

A person shall not be considered (o have a qualifying conviction if the conviction has been
cxpunged or set aside, or the convicted offender has been pardoned far the offense or had

civil rights restored, unless the pardon, expungement, or restoration of clvil rights provides
that the person may nat ship, transport, posscss, of receive firearms. -
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QUALIFICATION TO POSSESS FIREARMS OR AMMUNITION

PRIVACY ACT STATEMENT

AUTHORITY: 18 U.5.C. 922(gi(8); E.O. 8387

FRINCIPAL PURPOSE(SE To obtain informetion to determine if you

disqualify you from shipping, Uansporting. possessing of recaiving aither Government-issued or
if reassignment, reclassification, datail or other adminigwative action is warranted. Your Social

of verifying your identity,

ROUTINE USE{S): To the Department of Justice so that such information can ba included in the Nationat Instant Criminal Back
System which may be used by firearm licensaes (importers, manufacturers or dealers) to detarmina whethar individual

or possess firearms and ammunition.

DISCLOSURE: Mandatory for all personnel who are raﬂyi
impoasition of criminal or administrative penalties for faifin
ponalties, to include removal from Federal sarvice, However, nei

answers can be usad against you in any criminal prosecution tor a vi
{military anlyl ptosacutions undsr the Uniform Code of Military Justice i )
prior to the completion of this form. The answers you furnish and any information resulting therefrom, how

have besn convicted of & crime of domestic violence which would
grivnt_e lirearms or ammunition and to determine
ecurity Number is solicited solely for purposes

round Check
s are qualitied 1o raceive

rad to certify. Failure to provide the information may result in {1} {military only} the
g to obey o lawful order,

and {2) (civilian only) the imposition of adminmtrative

T rour answers nor information ar evidence gained by reason of your
olation of Title 18, United Stater Code, Section 922(g)9), including

, based on a violation of Section 922(g)(9), for conduct which occurred
aver, may be used against you in a

criminel or administrative proceedings if you knawingly and willfully provide falss statements or information.

SECTION | - INSTRUCTIONS

An ameandment 10 the Gun Control Act of 1968 {18 U.S.C.
922) makaea it a fetony for anyone who has been convicted of
a misdameanor crime of domaestic violence to ship, ansport,
possess. or receive firearms or ammunition. It is also & felony for
any person Io seft af otherwise diapose of a firearm to any person
so convicted. .

The Deparimant of Defense has, by palicy, expanded the
prohibitions contained in Title 18 Section 922(g){8) 1o those
military or civilian personnel who have feiony convictions for
crimas of domestic violence, Convictions of crimes of domaestic
violence do not include aummary court-martial convictions, the
impasition of nonjudicial punishment (Asticle 15, UCMJ), or
deferred prosecutions lor aimilas slternative dispositions) in civilian
courta. Furthermore, a parson shall not be considered as having
comiittad a8 “cume of domestic violence™ for purposes of the
fitwarms restriction of the Gun Control Act unless all of the
following elements ars present:

(1} the person was convictad of a crime:

12} the offense has as its facTual basia the use or attempted use
of physical force, or threatened use of a deadly weapon;

(3) the convictad offender was at the time of the offense:
(2} a current or former spousa, parent or guardian of the
vietim,
{b} a person with whom the victim shared a child in common,

tc) & person who was cohebiting with or has cohabited with the
victim as » spouse, parent, or guardian, or

{d) & person who was similarly sltuated to a spouse, parent, or
guardian of the victim;

{4) the convictad offender was representsd by counsel, or Kknowingly
and imelligenty waived tha right 1o counael;

(5} it entitled 1o have the case tried by jury, the case was pctually tried
by jury or the person knowingly and intelligently waived the right 1o
heve the case tried by jury;

(6) the conwviction has not bean expunged or set aside, or the convicted
offendor has not been pardenad for the offsnes or had civil rights
restored, unless the pardon, expungament, or restoration of civil
rights provides that the person may not ship, transporl, possess o
receive Tirsarms.

H you have evar received a domastic violence conviction: (1) you
may not possess any ficearm or ammunition; and (2] you must return any
Governmentissued firearm ar ammunition to your commander or
immediats supervisor; and (3) you must take neps to rekinquigh
possession of any privately owned firearms or ammunition, Furthermaore,
any previously issued authorization 1o possess a firearm or ammunition is
revoked.

If you have any questions, of you are uncertain if you have such s
conviction, you may wish to contact & legal assistance attorney, if
chglble, or a private attorney. at your own axpense,

SECTION )l - QUALIFICATION INQUIRY (Complste and retun

to your commander or immediate supervisor within 10 days of receipt)

1. HAVE YOU EVER BEEN CONVICTED OF A CRIME GF DOMESTIC VIOLENCE AS DESCRIBED ABOVE: {initial and date)

YES NO

| DON'T KNOW (Provide
explanetion on revarse]

2. IF YOU ANSWERED "YES™ TO THE FIRST QUESTION, PROVIDE THE FOLLOWING INFORMATION WITH RESPECT TO THE CONVICTION:

a. COURT/JURISDICTION b. DOCKET/CASE NUMBER

¢. STATUTE/CHARGE d. DATE SENTENCED (YYYYMMDD)

3. CERTIFICATION. | heteby cernify that, to the best of my intormation and belief, all of the information provided by me is true, correct,
complete. and made in good faith. | understand that false or fraudutent information provided herain may ba grounds for criminat and/or
administrative proceadings. 1o includs (it civilian) adverss action, up to and including removal, and (if military) disciplinary acton ynder the
Uniform Code of Military Justice. | further understand that | have a continuing obligation 10 inform my Commander or Supervisor should |
be convicted of & ¢rime of domestic violenca in the future.

a, NAME (Last, First, Middle initial} b. RANK/GRADE c. SOCIAL SECURITY NUBMBER

d. ORGANIZATION d. SIGNATURE e. DATE SIGRED

{YYYYAIMDD)

DD FORM 2760, DEC 2002

FREVIOUS EDITION IS OBSOLETE.




